AGENDA
Bar Harbor Town Council
July 19, 2022
I.

CALL TO ORDER – 7:00 P.M.
A. Excused Absence(s)

II.
III.

READING OF THE MEETING GROUND RULES
COMMITTEE APPOINTMENTS – Council to consider Appointments Committee
recommendations to appoint the following with expiration date of July 31 of the
applicable year:
1. Age Friendly Committee: Three-year term
a. Sharon Linscott, expiring 2025
b. Teresa Wagner, expiring 2025
2. Appeals Board: Three-year terms
a. Mike Siklosi, Associate Member, expiring 2025
3. Communication and Technologies Committee: Three-year term
a. Todd Edgar, expiring 2025
b. Matt Hochman, expiring 2025
4. Cruise Ship Committee:
a. Sarah Flink, CruiseMaine Rep, expiring 2025
b. Sandy McFarland, Resident at Large, expiring 2025
c. Skip Strong, Maritime Industry Rep, expiring 2025
d. John Kelly, Acadia National Park Rep, expiring 2023
5. Design Review Board: Three-year term
a. Pete Bono, expiring 2025
6. Harbor Committee: Three-year term
a. Kaitlyn Mullen, expiring 2025
7. Housing Authority:
a. Deanna Whitmore, expiring 2026
8. Marine Resources Committee: Three-year term
a. Chris Petersen, expiring 2025
b. Joanna Fogg, expiring 2025
9. Parking Solutions Task Force: Three-year term
a. Eben Salvatore, expiring 2025
b. Jeff Miller, expiring 2025
10. Planning Board: Three-year term
a. Zach Soares, expiring 2025
11. Task Force on the Climate Emergency: Three-year term
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a. Ruth Poland, expiring 2025
b. Linnea Goh, Student Representative, expiring 2025
PUBLIC COMMENT PERIOD - The Town Council allows at this time up to fifteen
minutes of public comment on any subject not on the agenda and not in litigation with a
maximum of three minutes per person.
APPROVAL OF MINUTES
A. June 15, 2022 Organizational Meeting
B. June 21, 2022 Regular Meeting
ADOPTION OF AGENDA
FINANCIAL REPORT - Review and possible adoption of a motion to accept the
financial statements as presented

VIII. CONSENT AGENDA - A single vote has been scheduled to approve the following
routine items of business without discussion, unless individual agenda item action is
requested by a Councilor:

IX.

A. Maine Municipal Association
1. Vote for MMA Vice President and Executive Committee Members
2. Vote for representative to Legislative Policy Committee
B. Public Access Channel—Request for use of Public Access Channel 2
C. Tax Collector
1. Confirm appointment of Elizabeth Spear
2. Recommitment of tax balances
D. Audit—Selection of Financial Auditing Firm
PUBLIC HEARINGS—Maximum of 3 minutes per person.
A. Special Amusement Permits
1. Aloha, 131 Cottage St (formerly Tailgate Kitchen & Bar under same
ownership), request for renewal of Class 3a, three or more musicians with
mechanical amplification as submitted by Greg Duperey.
2. Mama DiMatteo’s, 34 Kennebec Pl, request for renewal of Class 3ao, three
or more musicians with outdoor mechanical amplification as submitted by
Eric Olson.
3. The Dog and Pony Tavern, 7 Rodick Pl, request for renewal of Class 4,
any other type of entertainment as submitted by Amanda Gallant.
4. The Thirsty Whale, 40 Cottage St, request for renewal of Class 3a, three or
more musicians with mechanical amplification as submitted by Basil
Eleftheriou.
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5. Stewman’s Lobster Pound Downtown, 35 West St, request for renewal of
Class 3ad, three or more musicians with mechanical amplification and
dancing as submitted by Patrick Walsh.
6. Bar Harbor Beer Works, 119 Main St, request for a new Class 3ad, three
or more musicians with mechanical amplification and dancing as submitted
by Jeremy Bond.
B. Citizen Petition LUO Amendment: Cruise Ship Disembarkations—Public
comment and possible motion to sign the order placing the amendment on the
November 8, 2022 Special Town Meeting Warrant.
X.

UNFINISHED BUSINESS:
A. Citizen Petition LUO Amendment: Marijuana Stores—Presentation of petition
for final determination of sufficiency and possible motion to schedule a public
hearing.
B. Citizen Petition: Marijuana Stores Licensing— Presentation of petition for final
determination of sufficiency and possible motion to schedule a public hearing.
C. Senior Property Tax Assistance—Possible motion to call for a public hearing
August 16, 2022 on adoption of new ordinance.
D. Treasurer’s Warrant - Request of Treasurer to authorize paid bills.

XI.

NEW BUSINESS
A. Dog Park—Update from Parks and Recreation Committee
B. Council Priorities Framework—Update
C. Waste Audit—Initial report
D. Comprehensive Plan—Update
E. Council Policy Review—Discussion of draft updates
1. Acquired Property
2. Purchasing
3. Personnel Rules
4. Tax Payment

XII.

TOWN MANAGER’S COMMENTS

XIII. COUNCIL COMMENTS
XIV. EXECUTIVE SESSION: (None Scheduled)
XV.

ADJOURNMENT

In order to assure your full participation in this meeting, please inform us of any special
requirements you might have due to a disability. Please call 288-4098

7/15/2022 12:36 PM
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Manager’s Office
Municipal Building
93 Cottage Street
Bar Harbor, ME 04069

Kevin L. Sutherland
Town Manager
manager@barharbormaine.gov

MEMORANDUM
To: Bar Harbor Town Council
cc: Department Heads
From: Kevin Sutherland, Town Manager
Date: July 15, 2022
Re: July 19, 2022 Council Agenda

I.

A. Excused Absence(s)—If needed, a possible motion:

III.

COMMITTEE APPOINTMENTS – Enclosed is a report from the Appointments
Committee (Councilors Dobbs, Goldthwait, Hochman) and a memo from Liz Graves about
vacancies that still remain. A member of the committee will nominate to each position, no
second is required.

VII.

FINANCIAL REPORTS - Finance Director Sarah Gilbert has enclosed her report covering
the 2022 fiscal year. Note: this has not been audited and does not include all of the
encumbrances (as we’re still processing some FY22 items). Sarah will review the highlights.

to excuse Councilor ______ as provided by Town Charter section C-12.B(1)(d).

A possible motion: to accept the Financial Report as presented.
VIII.

CONSENT AGENDA
A. Maine Municipal Association – Please see letter from Catherine Conlow, MMA Executive
Director (Page 39) on the MMA Annual Election of Vice President and Executive
Committee Members. As a member municipality of MMA, we should cast our vote.
Fortunately, this item is uncontested.
A possible motion: Bar Harbor Town Council votes for Diane Hines as MMA Vice President, and
Ivan McPike, Phillip Crowell, and Anthony Ward as MMA Executive Committee members.
B. Public Access Channel – On June 6th, Dobbs Productions Inc. submitted a letter (see page
45) to the Finance Director requesting use of Public Access Channel 2. With everyone
newly in these positions, we looked at past practice. Last year, the Communication and
Technology Committee (CTC) recommended approval of the use. The CTC will meet on
Monday to address this item. Unless there is objection from the CTC, I am proposing this
item be on the Consent Agenda for Council.
A possible motion: to approve the annual request from Dobbs Productions Inc, to use public access
channel 2 as recommended by the Communication and Technologies Committee.
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C. Tax Collector
1. Confirm appointment of Elizabeth Spear—The position of tax collector was made
vacant last month by the departure of Jennifer Sawyer. We thank her for her service and
willingness to continue to assistance us in the transition. We posted the position, and
we were very fortunate to have an in-house candidate and be able to hire from within!
Betsy Spear has been promoted to Tax Collector and now needs Council confirmation
so she can gain proper access to the bank accounts, etc.
You may recognize the name because she has been instrumental in the administration of
the Paid Parking and Permit program and has been a part of the finance clerk team for
two years. Betsy, we’re very fortunate to have you in this new role and we look forward
to working with you in your new capacity
A possible motion: to confirm the appointment of Elizabeth Spear as Bar Harbor’s Tax Collector.
2. Recommitment of tax balances—See memo on page 47 from Sarah Gilbert, Bar Harbor
Treasurer
A possible motion: to recommit all real estate and personal property taxes which remain unpaid as of
7/12/22, in the sum of $394,573.24, to Tax Collector Elizabeth Spear as designated in the memo
of July 12, 2022 from Treasurer Sarah Gilbert.
D. Audit—See memo from Sarah Gilbert page 49 and engagement letter form James W.
Wadman.
A possible motion: to approve James W. Wadman CPA firm, to perform the annual audit for fiscal
year 2022.
A possible motion for the Consent Agenda: to approve the consent agenda as published.
IX.

PUBLIC HEARINGS
A. Special Amusement Permit—See applications and notice to abutters (required for new
permits or upgrades to a new class of permit). Bar Harbor Beer Works is a new application
due to a lapse in maintaining a permit through 2021.
1. Aloha – Following public comments, a possible motion: to approve the Special

Amusement Permit renewal application for Aloha located at 131 Cottage Street
for a Class 3a permit, three or more musicians with mechanical amplification as
submitted by Greg Duperey.

2. Mama DiMatteo’s – Following public comments, a possible motion: to approve the

Special Amusement Permit renewal application for Mama Dimatteo’s located at
34 Kennebec Place for a Class 3ao permit, three or more musicians with
mechanical amplification as submitted by Eric Olson.
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3. The Dog and Pony Tavern – Following public comments, a possible motion: to

approve the Special Amusement Permit renewal application for The Dog and
Pony Tavern located at 7 Rodick Place for a Class 4, any other type of
entertainment as submitted by Amanda Gallant.

4. The Thirty Whale – Following public comments, a possible motion: to approve the

Special Amusement Permit renewal application for The Thirsty Whale located at
40 Cottage Street for a Class 3a permit, three or more musicians with mechanical
amplification as submitted by Basil Eleftheriou.

5. Stewman’s Lobster Pound Downtown – Following public comments, a possible
motion: to approve the Special Amusement Permit renewal application for

Stewman’s Lobster Pound Downtown located at 35 West Street for a Class 3ad
permit, three or more musicians with mechanical amplification and dancing as
submitted by Patrick Walsh.

6. Bar Harbor Beer Works – Following public comments, a possible motion: to approve

the Special Amusement Permit new application for Bar H arbor Beer Works
located at 119 Main Street for a Class 3ad permit, three or more musicians with
mechanical amplification and dancing as submitted by Jeremy Bond.

B. Citizen Petition LUO Amendment: Cruise Ship Disembarkations — Following public
comment, a possible motion: to sign the order placing the amendment on the

November 8, 2022 Special Town Meeting Warrant.

X.

UNFINISHED BUSINESS – Unfinished business is a section of the agenda for regular
business that is meant to be voted on by the Council. Unfinished Business items are those that
are routine in nature, have previously come before Council as a New Business item, or are time
sensitive.
A. Citizen Petition LUO Amendment: Marijuana Stores – A citizen initiative petition for a
modification to the Land Use Ordinance has received a certificate of sufficiency (sufficiency
meaning that the petition has the correct number of valid signatures) from the Town Clerk
in accordance with our Charter (C-46(A)). According to our Charter (C-48(A)), the next step
in the process requires Council to schedule a public hearing to be held no more than 30 days
from the date that the certificate of sufficiency is presented to the Council. The purpose of
the public hearing is to present information on and hear public comment concerning the
initiative. As this is an amendment to the Land Use Ordinance, section 125-9 of the Land
Use Ordinance controls over section C-48(B) of the Charter to the extent they are
inconsistent. Therefore, the next step is for the Council to automatically (without any
changes) insert in the warrant for a regular or special Town Meeting an article to adopt the
proposed amendment to the Land Use Ordinance.
A possible motion: to set a public hearing on the citizen initiative concerning
Marijuana Stores for August 16th, 2022, and instruct the Clerk to present the initiative

in the ballot for the November 8, 2022, Town Election, in a form consistent with
Charter section C-48(C)(1)(b).
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B. Citizen Petition: Marijuana Stores Licensing – A citizen initiative petition for the
creation of a new ordinance to license Marijuana stores has received a certificate of
sufficiency (sufficiency meaning that the petition has the correct number of valid signatures)
from the Town Clerk in accordance with our Charter (C-46(A)). According to our Charter
(C-48(A)), the next step in the process requires Council to schedule a public hearing to be
held no more than 30 days from the date that the certificate of sufficiency is presented to the
Council. The purpose of the public hearing is to present information on and hear public
comment concerning the initiative. We will provide information on what the Council’s
options for next steps are as part of the August 16th meeting packet.
A possible motion: To set a public hearing on the citizen initiative to license

marijuana stores for August 16th, 2022 to hear comments on the proposed ordinance.
C. Senior Property Tax Assistance – We shared a concept of this ordinance at the May 17th
Council meeting. This program is based on a recently revised City of Saco program.
Attached is a draft of the ordinance language that would authorize the creation of the
program as required by state statute Title 36 Chapter 907-A as well as the application and
process Saco has created (as an example). It’s a match program for the state’s Property Tax
Fairness Credit.
How it would work:
A resident, by the December 1st deadline for this year (and August 1st in future years), would
submit the state program form as part of their tax filing from April along with our
application (to be developed in time for the public hearing and final vote) which would be
used to establish the credit they’d receive in the following year. i.e. Information filed for
Calendar year 2021 (in April 2022).
Because of the timing of its implementation, if the application is complete and submitted
before December 1st, it would be credited toward the second half of the tax bill in Fiscal
Year 2023 (the bill that is due March 31th, 2023). In future years, it will be credited to the
first tax bill and the application will be due by August 1st.
See pages 91 to 93 for the ordinance language.
I believe this program would cost around $85,000 and talking with the Age Friendly
Committee we very well might be able to find some volunteers to help senior citizens apply
for and participate in the program.
A possible motion: to set a public hearing for August 16th, 2022 on adoption of a new

ordinance titled “Senior Property Tax Assistance Program.”
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D. Maine Municipal Association – This item is associated with the Legislative Policy
Committee representative from our district. The Council should make a motion for two
candidates identified on page 96.
A possible motion: to vote for _________ and _________ to represent Legislative

District 7 to the Legislative Policy Committee.

E. Treasurer’s Warrant—A possible motion: to sign the Treasurer’s Warrants for paid

bills.

XI.

NEW BUSINESS – New Business items are meant to serve as updates to the Council or as an
introduction to a new topic. It is not anticipated that the Council would act (i.e. make motions
or vote) on these items as new business.
A. Council Priorities Framework – Staff and I have worked to design a framework to share
with Council - See pages 99 to 107 in the packet for goals identified from the priorities and
their current status. I’d really like to gather additional input from Council on this and
continue to think through how to best present this information at future meetings.
B. Dog Park –The Parks and Recreation Committee responded to a request from Town
residents to develop a dog park at the Athletic Field. To collect input from the community,
the Committee held a public meeting at the Athletic Field on March 21, 2022, and discussed
the proposal at its public meeting on April 4, 2022. The Committee has also reviewed emails
from proponents and opponents of the dog park, and collected information about dog parks
from online resources. You’ll find a copy of their findings on pages 109 to 112. John Kelly,
chair of the Parks and Recreation Committee will be in attendance to explain the proposal
and give an update to the Council on the Committee’s work.
C. Waste Audit – On Monday 7/18, Bethany, Val, and I will be getting our hands dirty (gloved
of course) picking through Bar Harbor’s trash for a waste audit at the corner of Great
Meadow Drive and Cromwell Harbor Road (across from the Water Treatment Plant). This
project is a collaborative effort between the Town of Bar Harbor, the University of Maine, A
Climate to Thrive, the College of the Atlantic, and The Jackson Laboratory. The purpose of
this waste audit is to better understand how much waste is being generated in Bar Harbor,
what types of waste are created, and where it is being produced. The data collected will be
used to create programs that help reduce waste generation and expenses associated with
handling those waste materials. There are several businesses participating with us by
collecting their trash specifically for this event. We’ll be sure to bring some information and
many thanks to a very long list.
If you’re at all interested in joining us, or know of anyone else who might be interested there are several videos you need to watch and to sign a waiver. It takes about 45 minutes
and the info can be found HERE
D. Comprehensive Plan – The Comprehensive Planning Committee (CPC) regularly meets
the week before the mid-month Council meeting. Council Chair Peacock is a member of the
committee and we reserve this time for an update on the committee’s progress.
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E. Council Policies – As part of the changes we agreed to in the Rules of Order was to stretch
out the time to review and address changes to the group of policies that exist (see town
website) from the first meeting of the new session (6/21) to “over the course of the year”.
Below is a snap shot of the upcoming months when we will look to introduce revisions to
each of the policies. In the packet are red-line versions of the July policies along with
comments for discussion. Staff who helped prepare these edits will be in attendance to
discuss. As part of the discussion, we hope to seek further direction /edits and when
acceptable, the changes can go to a vote at the August 2 meeting.
BAR HARBOR TOWN COUNCIL POLICY REVIEW TIMELINE (FY23)
July
Personnel Rules
Tax Payment Policy
Purchasing Policy
Acquired Property Policy

December
Cable TV Public Access Policy
Cooperating Agencies Policy
Cruise Ship Fee Policy
Council - Staff Interaction Policy

August
Appointments Policy
Rules of Order
Utility Location Permits Policy
Poverty Abatement Policy

January
Cruise Ship Tour Bus and Tour Vehicle Policy
Speed Limit Policy
Permit and Paid Parking Policy
Street Light Policy

September
Land Acquisition Policy
Investment Policy
Debt Management Policy
Debt Compliance Policy

February
Outside Water Discount Policy
Road Acceptance Policy
Road Discontinuance Policy
Storm and Sewer Backup Policy

October
Snow Removal Policy
Road and Sidewalk Opening Policy
Curb Cut Policy
Consent Agreement Policy

March
Fund Balance Policy
Grants Policy
Severance Clause Policy
Surplus Property Policy

November
Liquor Licensing Policy
Alcoholic Beverage Policy
Tobacco Free Recreation Policy
Remote Participation Policy

April
Banking Policy
Safety Policy
Social Media Policy

* policy introduced on the second meeting of the month listed, voted on at
the first meeting of the following month
REV. 7-14-22
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C. Tax Collector
1. Confirm appointment of Elizabeth Spear—The position of tax collector was made
vacant last month by the departure of Jennifer Sawyer. We thank her for her service and
willingness to continue to assistance us in the transition. We posted the position, and
we were very fortunate to have an in-house candidate and be able to hire from within!
Betsy Spear has been promoted to Tax Collector and now needs Council confirmation
so she can gain proper access to the bank accounts, etc.
You may recognize the name because she has been instrumental in the administration of
the Paid Parking and Permit program and has been a part of the finance clerk team for
two years. Betsy, we’re very fortunate to have you in this new role and we look forward
to working with you in your new capacity
A possible motion: to confirm the appointment of Elizabeth Spear as Bar Harbor’s Tax Collector.
2. Recommitment of tax balances—See memo on page 47 from Sarah Gilbert, Bar Harbor
Treasurer
A possible motion: to recommit all real estate and personal property taxes which remain unpaid as of
7/12/22, in the sum of $394,573.24, to Tax Collector Elizabeth Spear as designated in the memo
of July 12, 2022 from Treasurer Sarah Gilbert.
D. Audit—See memo from Sarah Gilbert page 49 and engagement letter form James W.
Wadman.
A possible motion: to approve James W. Wadman CPA firm, to perform the annual audit for fiscal
year 2022.
A possible motion for the Consent Agenda: to approve the consent agenda as published.
IX.

PUBLIC HEARINGS
A. Special Amusement Permit—See applications and notice to abutters (required for new
permits or upgrades to a new class of permit). Bar Harbor Beer Works is a new application
due to a lapse in maintaining a permit through 2021.
1. Aloha – Following public comments, a possible motion: to approve the Special

Amusement Permit renewal application for Aloha located at 131 Cottage Street
for a Class 3a permit, three or more musicians with mechanical amplification as
submitted by Greg Duperey.
2. Mama DiMatteo’s – Following public comments, a possible motion: to approve the

Special Amusement Permit renewal application for Mama Dimatteo’s located at
34 Kennebec Place for a Class 3ao permit, three or more musicians with
mechanical amplification as submitted by Eric Olson.
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3. The Dog and Pony Tavern – Following public comments, a possible motion: to

approve the Special Amusement Permit renewal application for The Dog and
Pony Tavern located at 7 Rodick Place for a Class 4, any other type of
entertainment as submitted by Amanda Gallant.

4. The Thirty Whale – Following public comments, a possible motion: to approve the

Special Amusement Permit renewal application for The Thirsty Whale located at
40 Cottage Street for a Class 3a permit, three or more musicians with mechanical
amplification as submitted by Basil Eleftheriou.

5. Stewman’s Lobster Pound Downtown – Following public comments, a possible
motion: to approve the Special Amusement Permit renewal application for

Stewman’s Lobster Pound Downtown located at 35 West Street for a Class 3ad
permit, three or more musicians with mechanical amplification and dancing as
submitted by Patrick Walsh.

6. Bar Harbor Beer Works – Following public comments, a possible motion: to approve

the Special Amusement Permit new application for Bar H arbor Beer Works
located at 119 Main Street for a Class 3ad permit, three or more musicians with
mechanical amplification and dancing as submitted by Jeremy Bond.

B. Citizen Petition LUO Amendment: Cruise Ship Disembarkations — Following public
comment, a possible motion: to sign the order placing the amendment on the

November 8, 2022 Special Town Meeting Warrant.

X.

UNFINISHED BUSINESS – Unfinished business is a section of the agenda for regular
business that is meant to be voted on by the Council. Unfinished Business items are those that
are routine in nature, have previously come before Council as a New Business item, or are time
sensitive.
A. Citizen Petition LUO Amendment: Marijuana Stores – A citizen initiative petition for a
modification to the Land Use Ordinance has received a certificate of sufficiency (sufficiency
meaning that the petition has the correct number of valid signatures) from the Town Clerk
in accordance with our Charter (C-46(A)). According to our Charter (C-48(A)), the next step
in the process requires Council to schedule a public hearing to be held no more than 30 days
from the date that the certificate of sufficiency is presented to the Council. The purpose of
the public hearing is to present information on and hear public comment concerning the
initiative. As this is an amendment to the Land Use Ordinance, section 125-9 of the Land
Use Ordinance controls over section C-48(B) of the Charter to the extent they are
inconsistent. Therefore, the next step is for the Council to automatically (without any
changes) insert in the warrant for a regular or special Town Meeting an article to adopt the
proposed amendment to the Land Use Ordinance.
A possible motion: to set a public hearing on the citizen initiative concerning
Marijuana Stores for August 16th, 2022, and instruct the Clerk to present the initiative

in the ballot for the November 8, 2022, Town Election, in a form consistent with
Charter section C-48(C)(1)(b).
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B. Citizen Petition: Marijuana Stores Licensing – A citizen initiative petition for the
creation of a new ordinance to license Marijuana stores has received a certificate of
sufficiency (sufficiency meaning that the petition has the correct number of valid signatures)
from the Town Clerk in accordance with our Charter (C-46(A)). According to our Charter
(C-48(A)), the next step in the process requires Council to schedule a public hearing to be
held no more than 30 days from the date that the certificate of sufficiency is presented to the
Council. The purpose of the public hearing is to present information on and hear public
comment concerning the initiative. We will provide information on what the Council’s
options for next steps are as part of the August 16th meeting packet.
A possible motion: To set a public hearing on the citizen initiative to license

marijuana stores for August 16th, 2022 to hear comments on the proposed ordinance.
C. Senior Property Tax Assistance – We shared a concept of this ordinance at the May 17th
Council meeting. This program is based on a recently revised City of Saco program.
Attached is a draft of the ordinance language that would authorize the creation of the
program as required by state statute Title 36 Chapter 907-A as well as the application and
process Saco has created (as an example). It’s a match program for the state’s Property Tax
Fairness Credit.
How it would work:
A resident, by the December 1st deadline for this year (and August 1st in future years), would
submit the state program form as part of their tax filing from April along with our
application (to be developed in time for the public hearing and final vote) which would be
used to establish the credit they’d receive in the following year. i.e. Information filed for
Calendar year 2021 (in April 2022).
Because of the timing of its implementation, if the application is complete and submitted
before December 1st, it would be credited toward the second half of the tax bill in Fiscal
Year 2023 (the bill that is due March 31th, 2023). In future years, it will be credited to the
first tax bill and the application will be due by August 1st.
See pages 91 to 93 for the ordinance language.
I believe this program would cost around $85,000 and talking with the Age Friendly
Committee we very well might be able to find some volunteers to help senior citizens apply
for and participate in the program.
A possible motion: to set a public hearing for August 16th, 2022 on adoption of a new

ordinance titled “Senior Property Tax Assistance Program.”
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D. Maine Municipal Association – This item is associated with the Legislative Policy
Committee representative from our district. The Council should make a motion for two
candidates identified on page 96.
A possible motion: to vote for _________ and _________ to represent Legislative

District 7 to the Legislative Policy Committee.

E. Treasurer’s Warrant—A possible motion: to sign the Treasurer’s Warrants for paid

bills.

XI.

NEW BUSINESS – New Business items are meant to serve as updates to the Council or as an
introduction to a new topic. It is not anticipated that the Council would act (i.e. make motions
or vote) on these items as new business.
A. Council Priorities Framework – Staff and I have worked to design a framework to share
with Council - See pages 99 to 107 in the packet for goals identified from the priorities and
their current status. I’d really like to gather additional input from Council on this and
continue to think through how to best present this information at future meetings.
B. Dog Park –The Parks and Recreation Committee responded to a request from Town
residents to develop a dog park at the Athletic Field. To collect input from the community,
the Committee held a public meeting at the Athletic Field on March 21, 2022, and discussed
the proposal at its public meeting on April 4, 2022. The Committee has also reviewed emails
from proponents and opponents of the dog park, and collected information about dog parks
from online resources. You’ll find a copy of their findings on pages 109 to 112. John Kelly,
chair of the Parks and Recreation Committee will be in attendance to explain the proposal
and give an update to the Council on the Committee’s work.
C. Waste Audit – On Monday 7/18, Bethany, Val, and I will be getting our hands dirty (gloved
of course) picking through Bar Harbor’s trash for a waste audit at the corner of Great
Meadow Drive and Cromwell Harbor Road (across from the Water Treatment Plant). This
project is a collaborative effort between the Town of Bar Harbor, the University of Maine, A
Climate to Thrive, the College of the Atlantic, and The Jackson Laboratory. The purpose of
this waste audit is to better understand how much waste is being generated in Bar Harbor,
what types of waste are created, and where it is being produced. The data collected will be
used to create programs that help reduce waste generation and expenses associated with
handling those waste materials. There are several businesses participating with us by
collecting their trash specifically for this event. We’ll be sure to bring some information and
many thanks to a very long list.
If you’re at all interested in joining us, or know of anyone else who might be interested there are several videos you need to watch and to sign a waiver. It takes about 45 minutes
and the info can be found HERE
D. Comprehensive Plan – The Comprehensive Planning Committee (CPC) regularly meets
the week before the mid-month Council meeting. Council Chair Peacock is a member of the
committee and we reserve this time for an update on the committee’s progress.
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E. Council Policies – As part of the changes we agreed to in the Rules of Order was to stretch
out the time to review and address changes to the group of policies that exist (see town
website) from the first meeting of the new session (6/21) to “over the course of the year”.
Below is a snap shot of the upcoming months when we will look to introduce revisions to
each of the policies. In the packet are red-line versions of the July policies along with
comments for discussion. Staff who helped prepare these edits will be in attendance to
discuss. As part of the discussion, we hope to seek further direction /edits and when
acceptable, the changes can go to a vote at the August 2 meeting.
BAR HARBOR TOWN COUNCIL POLICY REVIEW TIMELINE (FY23)
July
Personnel Rules
Tax Payment Policy
Purchasing Policy
Acquired Property Policy

December
Cable TV Public Access Policy
Cooperating Agencies Policy
Cruise Ship Fee Policy
Council - Staff Interaction Policy

August
Appointments Policy
Rules of Order
Utility Location Permits Policy
Poverty Abatement Policy

January
Cruise Ship Tour Bus and Tour Vehicle Policy
Speed Limit Policy
Permit and Paid Parking Policy
Street Light Policy

September
Land Acquisition Policy
Investment Policy
Debt Management Policy
Debt Compliance Policy

February
Outside Water Discount Policy
Road Acceptance Policy
Road Discontinuance Policy
Storm and Sewer Backup Policy

October
Snow Removal Policy
Road and Sidewalk Opening Policy
Curb Cut Policy
Consent Agreement Policy

March
Fund Balance Policy
Grants Policy
Severance Clause Policy
Surplus Property Policy

November
Liquor Licensing Policy
Alcoholic Beverage Policy
Tobacco Free Recreation Policy
Remote Participation Policy

April
Banking Policy
Safety Policy
Social Media Policy

* policy introduced on the second meeting of the month listed, voted on at
the first meeting of the following month
REV. 7-14-22
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III
July 8, 2022 – Jill G
BH Appointments Committee
Present: Matt Hochman, Jill Goldthwait
Absent: Jeff Dobbs
The Appointments Committee met on July 8, 2022, interviewed six candidates and by
unanimous vote and makes the following recommendations to Town Council for members of
town boards and committees:
For appointment to a 3-year term to the Appeals Board (Associate Member), Mike Siklosi.
Mike has served 15 non-consecutive years on the Appeals Board, currently serving as an
Associate member. He considers town service a citizen’s duty and is proud of the fact that of
nine Appeals Board cases that went to the Maine Superior Court, eight were upheld.
For appointment to a 1-year term as the ANP representative to the Cruise Ship Committee
(ANP rep), John Kelly.
John is the current ANP rep on the CSC. He notes that visitors by cruise ship may not have cars,
but there is a significant impact on ANP from tour vehicles that serve cruise passengers. The
number of vehicles, size, and frequency of trips to the park are a management challenge.
Implementation of the Transportation Plan was set back by Covid and is now getting back on
track. Another transportation issue is the increase in short term rentals. They are frequently not
on Island Explorer routes, so they increase the use of private vehicles entering the Park.
For appointment to a 3-year term on the Design Review Board, Pete Bono.
Pete is an educator and run a business in BH. He has worked for SCORE (Service Corps of
Retired Executives) and is a trainer of volunteers for the organization. He values the educational
aspect of DRB, helping applicants understand the process and requirements.
For appointment to a 3-year term on the Harbor Committee, Kaitlyn Mullen.
A boat captain and marine consultant, Kaitlyn has extensive experience on the BH waterfront
working on a whale watch boat, the pilot boat and running a ferry. She is particularly interested
in the future of commercial fishing in BH and waterfront services for multiple marine
stakeholders. She just completed a term on the Conservation Commission.
For appointment to a 3-year term on the Marine Resources Committee, Chris Petersen.
Chris has a deep background in marine sciences. He is working for greater involvement and
integration of students and other MDI towns in marine management. He says it is important for
the MR Committee to work with the Conservation Commission, perhaps through an occasional
joint meeting, regarding shore access and other issues of public interest. He cites the DMR and
land trusts as helpful partners, the latter as they increase their focus on community use of
acquired land.
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For appointment to a 3-year term on the Parking Solutions Task Force, Jeff Miller.
Jeff has previously served on the PSTF. He wants to be a voice for the “people of the town,”
because parking is “not all about revenue.” He believes there should be free parking in certain,
limited areas of town and further consideration of a parking garage.
July 12, 2022 – Jill G
BH Appointments Committee
Present: Jeff Dobbs, Jill Goldthwait, Matt Hochman
The Appointments Committee met on July 12, 2022, interviewed 13 candidates and by
unanimous vote makes the following recommendations to Town Council for members of town
Boards and Committees:
For a 3-year term on the Age Friendly Committee, Sharon Linscott.
Sharon is Executive Director of Island Connections, identifying transportation and a walkable
infrastructure as priorities for the Age Friendly Committee. She sees opportunity in
partnerships with the Maine Council on Aging and AARP, and the benefit of linking volunteer
programs with existing public transport.
For a 3-year term on the Age Friendly Committee, Teresa Wagner.
Teresa serves on the board of Birch Bay. She sees housing, safe sidewalks and long-term
livability as essential to an age friendly community. She believes the committee would benefit
from more direction from Council or town staff to identify priorities and agrees the committee
might be able to work with other town committees. A volunteer snow shoveling program
attempted last year could be improved by better communication. A regular article for seniors in
the local newspaper would be helpful. She thinks the committee would be happy to help with
sign-ups for a property tax relief program.
For a 3-year term on the Climate Emergency Task Force, Linnea Goh.
(Zoom interview.) Linnea is a first-year COA student and chairs the COA Sustainability
Committee. She admires BH’s declaration of a climate emergency. An Earth Day speaker
inspired her to apply for a seat on this task force. She. She has worked for environmental
causes, particularly with a focus on impacts on minority groups, but this is her first opportunity
to integrate that work with local government.
For a 3-year term on the Climate Emergency Task Force, Ruth Poland.
Ruth is the energetic chair of the CETF, which currently meets every two weeks. The TF
workload is substantial, and the hiring of a Sustainability Coordinator might allow the TF to shift
to a monthly meeting, avoiding burnout among the members. They need to recruit new
members. (Question: If a student rep is appointed, can another student still apply for an open
set?)
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For a 3-year term on the Communications and Technology Committee, Todd Edgar.
Todd returned to live in BH in 2015 (he was a resident from 2003-09). He and his spouse both
work online, an important opportunity for Bar Harbor residents that can only work if there is
adequate broadband. The town needs to “bolster municipal broadband infrastructure.” He says
the CTC has been mostly reactive as issues present themselves and would like to see the
committee “find direction.” He would welcome clarity from the Council on town priorities. The
CTC needs members; Appts Committee offered to follow up on any suggestions for recruits.
For a 3-year term on the Communication and Technology Committee, Matt Hochman.
Matt is a public member of the CTC (not a TC rep). BH needs to extend broadband to all
residents. The CTC has good expertise among the members. Scheduled for monthly meetings,
the CTC convenes on an as-needed basis, struggling to have enough members for a quorum.
Asked if TC should consider an ad hoc format, he said that is a possibility, but the CTC is
underutilized and could do more with a full complement of members.
For a 3-year term on the Cruise Ship Committee (Cruise Maine Rep), Sarah Flink.
(Phone interview.) Sarah is the only full-time employee of Cruise Maine, working on contract to
the Maine Office of Tourism. Her responsibility is to the ports of Maine, not to the industry. The
CSC mission is less clear than it used to be, when it “worked out passenger caps and made it go
well operationally.” The CSC is “not a decision-making body” and its role is “muddied” by the
task of reducing visitation. With “political parameters in flux,” she thinks the Council task force
is a better way to approach current issues. Sarah recommends the “Juneau model” and thinks it
could help in BH. She asked what Cruise Maine could do to support BH, suggesting “best
practices” information as an example.
For a 3-year term on the Cruise Ship Committee (Resident-at-Large), Sandy McFarland.
Sandy has served on many town committees. He says the cruise ship industry provides income
and employment for BH residents. He believes the CSC mission needs to be clarified.
For a 3-year term on the Cruise Ship Committee, Maritime Industry, Skip Strong.
(Phone interview.) Skip is in his final year as a full-time pilot for the Penobscot Bay Pilots’
Association, planning to shift to half-time next year. His job it is to “get ships in and out” but
“175 cruise ships is too many and 60 is too few.” The CSC has “implemented good measures,”
including the passenger caps and priority use of Anchorage B. The process of getting passenger
tours back to the waterfront and passengers re-boarded needs to be improved. The CSC
mission is clear, it is to make recommendations to TC, but the committee has “too many balls in
the air.” For future changes, the CSC should know any legal opinions obtained by the town
related to the industry. The support industry needs time to react to changes. If visit numbers go
down, pilot rates will have to go up (they set their annual rates in Nov/Dec). He would like to
know how pending reservations for 2023 and 2024 will be handled.
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For a 4-year term on the Bar Harbor Housing Authority Board of Commissioners
(Tenant/Resident Commisioner), Deanna Whitmore.
Deanna’s reappointment was requested by the Housing Authority. She is very pleased to have
found a home at Malvern Belmont and happy to be learning about the Housing Authority she
serves. Contract work at Loring Air Base for 30 years was helpful experience for her Housing
Authority service. She reports great need for housing in BH but “not a lot of money.” There are
more disabled young people in need of housing. It would help if the facilities in BH could
expand. Building “up” is the likely option. Supervising the new Jackson Laboratory housing is a
good opportunity for the Housing Authority.
For a 3-year term on the Marine Resources Committee, Joanna Fogg.
Joanna has a marine business and “is on the water all the time” and the health of the
waterfront is important to her livelihood. The MRC is constantly monitoring new marine species
and habitat. She reported that Hadley Point needs maintenance at the boat launch. (Jeff will
report that to Parks & Rec Committee.) Joanna suggests making information about fishing
regulations, particularly recreational, readily available. Signs with a “Q” code might help, on the
pier and shore path. Open clam flats and licensing requirements should be identified on a userfriendly website.
For a 3-year term to the Parking Solutions Task Force, Eben Salvatore.
Eben thinks the implementation of parking meters went well, and now improvements can be
considered, including the possible implementation of “dynamic pricing” responsive to demand.
The Walk-Bike-Bus campaign needs to be promoted. Parking at the ferry terminal will help
vacation rental occupants. A 50-space area would be a good test of the workability.
For a 3-year term on the Planning Board, Zach Soares.
Zach has served on the Planning Board for a year and is interested in a full term despite the
time demand. He works at COA and is a BH firefighter. More important than the number of PB
members are the demographics represented by the members, one reason he wants to continue
to serve. He has a young family and is not a business owner. He has some process questions
that he thinks should be answered by PB members, not staff. Are decisions guided solely by the
LUO? The town charter says public opinion and the Comprehensive Plan should be considered.
What the PB can and can’t do does not seem clear. “On-boarding” to the PB should be better
designed and include a board member as a mentor.
Note: An applicant to the Parks and Recreation Committee was ill and could not attend
his interview. It will be re-scheduled.
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memo
Town of Bar Harbor
To:

Council

From: Liz Graves, Town Clerk
Date: July 15, 2021
Re:

Board and Committee vacancies

ANNUAL BOARD & COMMITTEE APPOINTMENTS
Overview of remaining vacancies after July 19 if Council appoints all
recommended candidates at that meeting.
Note: Applications for the next round of appointments are due at 5 p.m. Friday,
July 29. This round will include several applicants for reappointment who either
missed the deadline or weren’t able to make the interview days in July.
Age Friendly Committee* – Two vacancies plus two alternate member vacancies
on seven-member committee
Appeals Board – One vacancy on six-member board
Board of Assessment Review – Two vacancies on five-member board
Communication & Technologies – One vacancy on five-member committee
Conservation Commission* – Four vacancies on seven-member committee
Cruise Ship Committee – One vacancy for Scientific Industry Representative
Design Review Board – Two vacancies on seven-member board
Harbor Committee – Two vacancies on 11-member committee
Housing Authority – No vacancies
Marine Resources Committee – No vacancies
Parking Solutions Task Force – Four vacancies including one Acadia National
Park Representative on 13-member task force
Parks & Recreation Committee – One vacancy (reappointment pending)
Planning Board – One vacancy on seven-member board
Task Force on the Climate Emergency – One vacancy
*Regularly having trouble reaching a quorum for meetings
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Minutes
Bar Harbor Town Council
Organizational Meeting
Wednesday, June 15, 2022
I.

CALL TO ORDER – 5:30 P.M. – Town Clerk Liz Graves called the meeting to order. In
attendance were Councilors Jefferson Dobbs, Matthew Hochman, Valerie Peacock, Gary
Friedmann, Joe Minutolo, Erin Cough, Jill Goldthwait; and Town Manager Kevin Sutherland.

II.

READING OF THE MEETING GROUND RULES

III.

ORGANIZATIONAL MATTERS
A. Oath of Office – The Town Clerk administered the oath of office.
B. Election of Officers
1. Chair – The Town Clerk called for nominations for Chair. Mr. Dobbs nominated
Mr. Hochman. Ms. Peacock nominated herself. There were no further nominations. Nominees spoke briefly. Roll Call Vote:
Dobbs
Hochman
Hochman
Hochman
Peacock
Peacock
Friedmann
Peacock
Minutolo
Peacock
Goldthwait
Peacock
Cough
Hochman
By a vote of 4-3, Ms. Peacock was elected.
2. Vice-Chair – Ms. Peacock called for nominations for Vice Chair. Mr. Dobbs
nominated Mr. Hochman. There were no further nominations. Roll Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y
Friedmann
Y
Minutolo
Y
Goldthwait
Y
Cough
Y
By a vote of 7-0, Mr. Hochman was elected.
C. Selection of Seating – Councilors selected their seats in order of seniority.
D. Council Committee Appointments
1. Appointments Committee – Appointment of three Councilors. Eligible to serve
this year are Mr. Hochman, Ms. Peacock, Ms. Goldthwait and Mr. Dobbs. Ms.
Cough nominated Mr. Hochman, Mr. Dobbs, and Ms. Goldthwait. There were
no further nominations. Roll Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y

7/15/2022 at 12:51:13 PM
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Friedmann
Y
Minutolo
Y
Goldthwait
Y
Cough
Y
By a vote of 7-0, Mr. Hochman, Mr. Dobbs, and Ms. Goldthwait were appointed.
2. Cruise Ship Committee – Appointment of one Council representative. Ms.
Goldthwait nominated Mr. Hochman. There were no further nominations. Roll
Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y
Friedmann
Y
Minutolo
Y
Goldthwait
Y
Cough
Y
By a vote of 7-0, Mr. Hochman was appointed.
3. Parking Solutions Task Force – Appointment of one Council representative.
Mr. Friedmann nominated Ms. Cough. There were no further nominations. Roll
Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y
Friedmann
Y
Minutolo
Y
Goldthwait
Y
Cough
Y
By a vote of 7-0, Ms. Cough was appointed.
4. Task Force on the Climate Emergency – Appointment of one Council representative. Mr. Hochman nominated Mr. Dobbs. Mr. Friedmann nominated Mr.
Minutolo. Following discussion, Mr. Hochman withdrew his nomination. Roll
Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y
Friedmann
Y
Minutolo
Y
Goldthwait
Y
Cough
Y
By a vote of 7-0, Mr. Minutolo was appointed.
5. Joint (School) Budget Advisory Committee – Appointment of two Councilors.
Following discussion, the Council decided to ask the Appointments Committee
to discuss recommendations for this committee and bring back to Council. No
action was taken.
6. MD/BH Joint Police Chief Sharing – Appointment of two Council representatives. It was noted the name of the committee should be updated to reflect the

7/15/2022 at 12:51:13 PM
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fact that the agreement now includes the sharing of several employees. Mr.
Friedmann nominated Ms. Goldthwait and Mr. Dobbs. Roll Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y
Friedmann
Y
Minutolo
Y
Goldthwait
Y
Cough
Y
By a vote of 7-0, Ms. Goldthwait and Mr. Dobbs were appointed.
IV.

COUNCIL COMMENTS
Mr. Minutolo said he looks forward to the year.
Ms. Goldthwait said town meeting went really well. She was pleased with the strong turnout
and appreciated the conversation. She thanked Warrant Committee Chair Seth Libby for emphasizing that the difference between the Council and the Warrant Committee on the school
CIP did not reflect a difference in commitment to the school. She suggested a letter to the Islander thanking the community for participating.
Ms. Cough said she will attend a few more meetings of the Climate Emergency Task Force
as outgoing Council representative to wrap up projects. She praised the balance, respect and
communication at Town Meeting. She congratulated Mr. Peacock on her election to Chair.
Mr. Hochman thanked Ms. Graves, Town Meeting Moderator Bill Ferm, and the tally clerks
for their work on Town Meeting; he too was happy with the turnout. He thanked the voters
for reelecting him. He paid tribute to the late Art Greif, saying he was saddened to hear of his
loss and that while they often disagreed, Mr. Greif always did what he thought was best for
the town. He encouraged residents to continue to participate in town government to be directly involved with the path the town is taking by running for office, applying for boards
and committees, and participating in public hearings and outreach events.
Mr. Dobbs said he enjoyed serving as chair for three years and is happy to change it up.
Mr. Friedmann said he is excited to be working with this group. He thanked Mr. Dobbs for
having served as chair and congratulated Mr. Peacock on her election. He said he loved the
turnout, tone, and results of Town Meeting.
Ms. Peacock said we have a lot of work to do and a good team of people to do it with. She
shared a list of upcoming projects/topics: MRC and waste management, new school and the
school/council relationship, cruise ships, tax relief/ fiscal responsibility/ budgets, alternate
revenue sources such as local lodging tax/impact fees, housing, tourism capacity, Comprehensive Plan, a dog park, the Glen Mary pool, Diversity Equity and Inclusion work, youth
engagement, a Climate Action Plan, working with new communications and sustainability
staff members.

V.

ADJOURNMENT—Mr. Hochman, with second by Mr. Dobbs, moved to adjourn at 6:19
p.m. Roll Call Vote:
Dobbs
Y
Hochman
Y
Peacock
Y
Friedmann
Y
Minutolo
Y

7/15/2022 at 12:51:13 PM
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Goldthwait
Y
Cough
Y
Motion passed 7-0.

Elizabeth N. Graves, Town Clerk

7/15/2022 at 12:51:13 PM
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Minutes
Bar Harbor Town Council
June 21, 2022
I.

II.

CALL TO ORDER—7:00 p.m. In attendance were Councilors Valerie Peacock, Matthew
Hochman, Joe Minutolo, Jill Goldthwait, Erin Cough, Jeff Dobbs, and Gary Friedmann;
Town Manager Kevin Sutherland and Town Clerk Liz Graves.
READING OF THE MEETING GROUND RULES

III.

PUBLIC COMMENT PERIOD - The Town Council allows at this time up to fifteen
minutes of public comment from citizens who are present at the meeting on any subject not
on the agenda and not in litigation with a maximum of three minutes per person. Alf
Anderson of the Chamber of Commerce said the Chamber and other organizations are hard
at work preparing for July Fourth activities. Groups interested in participating in the parade
may register at visitbarharbor.com.

IV.

APPROVAL OF MINUTES
A. May 17, 2022 Regular Meeting—Mr. Hochman, with second by Ms. Cough, moved
to approve the May 17, 2022 Regular Meeting minutes as presented. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.

V.

VI.

ADOPTION OF AGENDA—Without objection, Mr. Hochman requested two amendments
to the published agenda: adding an additional executive session for discussion of a
personnel matter, and moving executive session to after Council comments. Then Mr.
Hochman, with second by Ms. Cough, moved to adopt the agenda as amended. Roll Call
Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
FINANCIAL REPORT—Review and possible motion to accept. Finance Director Sarah
Gilbert highlighted her report and answered Council questions. Mr. Hochman, with second
by Ms. Cough, moved to approve the Financial Report as presented, with thanks. Roll Call
Vote:
Minutolo
Goldthwait

Y
Y
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Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
CONSENT AGENDA— A single vote has been scheduled to approve the following routine
items of business without discussion, unless individual agenda item action is requested by a
Councilor:
A. Vehicles for Hire – Police Department approved. Possible motion to approve:
1. Island Taxi – request for one new taxi license as submitted by Shany Edwards
upon satisfactory proof of insurance with the Clerk’s Office.
B. Priority Infrastructure Improvements Bond—Possible motion to approve the
Declaration of Official Intent and authorize the Town Treasurer and Chair of the
Town Council to sign the declaration with a maximum principal debt to be issued of
$43,897,600.
C. Solar Array Bond—Possible motion to approve the Declaration of Official Intent
and authorize the Town Treasurer and Chair of the Town Council to sign the
declaration with a maximum principal debt to be issued of $4,350,000.
D. FY23 Wastewater Spending—Possible motion to approve a Continuing Resolution
that authorizes staff to continue spending Wastewater Division funds at the current
levels until a budget is approved.
E. FY23 Water Spending—Possible motion to approve a Continuing Resolution that
authorizes staff to continue spending Water Division funds at current levels until a
budget is approved, except that wages may be increased on July 1 as for other Town
Employees.
F. Working Capital Transfer Request—Possible motion to designate an additional
$102,000 of the Unassigned Fund Balance to the Assigned Fund Balance account of
the General Fund totaling an amount equal to $2,348,000 labeled Assigned for
Working Capital.
Mr. Hochman, with second by Ms. Cough, moved to approve the consent agenda as
published. Roll Call Vote:

Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
VIII. PUBLIC HEARINGS
A. Special Amusement Permits
1. Mainely Meat BBQ Dreamwood Hill, 269 State Hwy 3, request for renewal
of Class 3, three or more musicians without mechanical amplification as
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submitted by Laura Johnson. There being no public comment, Mr. Hochman,
with second by Ms. Cough, moved to approve the Special Amusement Permit
application for Mainely Meat BBQ Dreamwood Hill for a Class 3 permit as
presented. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
2. Kebo Valley Golf Club, 136 Eagle Lake Rd, request for renewal of Class 3ad,
three or more musicians with mechanical amplification and dancing as
submitted by David Closson. There being no public comment, Mr. Hochman,
with second by Ms. Cough, moved to approve the Special Amusement Permit
application for Kebo Valley Golf Club for a Class 3ad permit as presented. Roll
Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
3. Finback Alehouse, 30 Cottage St, request for renewal of Class 3a, three or
more musicians with mechanical amplification as submitted by Dale
Stockburger. There being no public comment, Mr. Hochman, with second by
Ms. Cough, moved to approve the Special Amusement Permit application for
Finback Alehouse for a Class 3a permit as presented. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
4. Havana, 318 Main St, request for new Class 3, three or more musicians
without mechanical amplification as submitted by Michael Boland. Scott Ream
offered public comment. Mr. Hochman, with second by Ms. Cough, moved to
approve the Special Amusement Permit for Havana for a Class 3 permit as
presented. Roll Call Vote:
Minutolo
Goldthwait

Y
Y
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Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
5. Jack Russell’s Steak House, 102 Eden St, request for new Class 3a, three or
more musicians with mechanical amplification as submitted by Tom St.
Germain. There being no public comment, Mr. Hochman, with second by Ms.
Cough, moved to approve the Special Amusement Permit for Jack Russell’s
Steak House for a Class 3a permit as presented. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
IX.

UNFINISHED BUSINESS
A. Marine Resources Committee – Possible motion to approve recommended shellfish
harvest area closure per Shellfish Conservation Ordinance, Chapter 170-6—Fiona
de Koning, secretary of the Marine Resources Committee, explained the request and
answered Council questions. Following discussion, Mr. Hochman, with second by
Ms. Cough, moved that pursuant to Municipal Code § 170-6 and at the
recommendation of the Marine Resources Committee, to close the Clark Cove Salt
Pond, all area north of a line from a red painted post on the eastern point at the mouth
of the salt pond to a red painted post on the western point at the mouth of the salt
pond, to harvest of oysters between May 15th and October 15th. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
B. Citizen Petition: Cruise Ship Disembarkations – Presentation of petition for final
determination of sufficiency and possible motion to schedule a public hearing. Mr.
Hochman, with second by Ms. Cough, moved to set a public hearing on the citizen
initiative concerning cruise ship disembarkations for July 19, 2022, and instruct the
Clerk to present the initiative in the ballot for the November 8, 2022, Town Election,
in a form consistent with Charter section C-48(C)(1)(b). Roll Call Vote:
Minutolo
Goldthwait
Cough

Y
Y
Y
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Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
C. Treasurer’s Warrants – Request of Treasurer to authorize paid bills. Mr. Hochman,
with second by Ms. Cough, moved to sign the Treasurer’s Warrants for paid bills.
Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
X.

NEW BUSINESS:
A. Council Policies – Discuss schedule for review and updates. Mr. Sutherland said that
changes to the Personnel Rules are connected to the union negotiations for the Fire
Department and Public Works, so that document will be addressed in the first batch.
It was suggested that any policy that hasn’t been changed since 2000 should get a
second look. Also flagged by councilors were the Remote Participation Policy and
the Speed Limit Policy. Council agreed to give the manager latitude to start slotting
policies in on meeting agendas.
B. Senior Property Tax Relief Program – Review Draft Ordinance, discuss LD290.
Mr. Sutherland said this new law creates a program to freeze property taxes going
forward for some residents over the age of 65. This program as well as the
contemplated town tax assistance program will require staff time to administer.
Council supported moving forward with the proposed new ordinance.
C. Manager’s Contract – MOU to modify contract language. Mr. Sutherland explained
the request related to moving expenses. Ms. Goldthwait, with second by Mr. Dobbs,
moved to accept the manager’s proposal for a Memorandum of Understanding to
modify the contract between the Town and Mr. Sutherland signed November 16,
2021. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
D. Comprehensive Plan Update – Update. Ms. Peacock said the consultants have
drafted an Existing Conditions report and the committee and staff have gone through
it and given extensive feedback. A subcommittee has been formed to plan for bigger
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public engagement events in the fall; more targeted engagement will be happening
before then, too. A link to the Comprehensive Plan webpage is on the town website,
barharbormaine.gov under Town Hall > Planning > Projects. Paper flyers and
newsletters are available. Residents can sign up for an email newsletter. A Polco
survey is open with initial questions and there are paper copies of that survey as well.
The next meeting of the committee is July 13.
XI.

TOWN MANAGER’S COMMENTS
Mr. Sutherland gave updates on staffing. In the Municipal Building lobby/hallway are a list
of open positions in the town, especially in Public Works, and applications.
•

The Public Works union contract is set to expire soon; those discussions with union
representatives begin next week.

•

We’ve been advertising for some temporary assistance in assessing to help us get
through the tax commitment process. While we have the Deputy Assessor vacancy,
we’re trying to figure out how to restructure so we can accommodate all the work as
much as possible.

•

The town is looking for an equipment operator, drivers, maintenance workers in the
Water Division, and more. A construction management position may be added to
assist the Public Works Director with the infrastructure bond projects.

•

In Finance, the shared Human Resources position with Mount Desert will be posted
soon, and an Accounts Receivable Clerk position as the current clerk in that position,
Betsy Spear, has been promoted to Tax Collector/Payroll Supervisor.

•

Liz Morrison, a sustainability intern for the summer, has been helping with the job
descriptions for the new Communications Coordinator and Sustainability
Coordinator positions.

•

The fire department is interviewing for its new positions, and we’ll be posting for the
Deputy Fire Chief in the months ahead.

Mr. Friedmann asked whether the number of vacancies is impacting the level of service
Town departments are able to provide. Mr. Sutherland said Public Works is stressed; there
are challenges with finding people and he hopes to address those working with the Council
and the union, but we’re not the only community that is struggling to find good, qualified
people. In some cases may be in a position to hire people who are a good fit for our
organization who are willing to learn; the town may have to pay for some of that training.
XII.

COUNCIL COMMENTS
Mr. Minutolo said Ms. Peacock did a great job leading the meeting.
Ms. Goldthwait’s Weekly Winners are Brady Anderson and Josh Conary from the Water
Division who responded to a recent crisis, arriving quickly and staying on the job until it
was fixed. They are nice, polite and careful; the kind of people who are just good
representatives of the town, she said.
Mr. Hochman thanked Liz Graves, Town Meeting Moderator Bill Ferm and the other
election staff who worked to make the Town Meeting and election go smoothly. It was a
very pleasant Town Meeting and very well-run. He congratulated Ms. Peacock on surviving
her first meeting; the chair comes with a lot of pressure and she handles it well. He asked
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about space in the Municipal Building for councilors to meet with constituents, ideally with
access to budgets, policies, the town code and charter.
Mr. Dobbs said Ms. Peacock did a great job tonight and he looks forward to however long
she wants to serve as chair.
Mr. Friedmann shared that the community launch of the $12.5 million campaign to expand
the Jesup Library on Saturday went great. He said the final result is going to be a great asset
to this community. Jill was one of the featured speakers and spoke very well. There were
probably 100 kids and families there, dancing to Bee Parks and the Hornets.
Ms. Peacock that because it’s the first meeting of the new council year, she had been
thinking about “Best of” lists that always come out at the end of each calendar year. So she
thought about a “Best of Bar Harbor Town Council” from the past year, flipping through
agendas. There’s a lot that has been taken up, including infrastructure evaluation and
resiliency planning, sidewalk rating system, adapting plans for the fiber network and the
Higgins Pit solar array. Related to the marine economy, there has been work on aquaculture
leases, the return of the Cat ferry, continued work on cruise ship management and looking to
reduce visitation in the 2023 season and beyond. In Planning and Code Enforcement work,
the vacation rental ordinance passed in November, accessory and bonus dwelling work and
PUD work has happened, we’ve expanded the membership of the Planning Board from five
to seven, and we have a Long Term Rental Registration Task Force working. We have a
new Remote Participation Policy and all the new equipment that came in to support that, a
Social Media Policy. Committees have created the Climate Action Plan and the Open Space
Plan; the Comprehensive Plan Committee is also meeting. We’ve had some big retirements
and changeover in staff—the Town Manager transition was a lot of work and time on all of
our parts to get up to speed, Lt. Pinkham retired, Ron Graves retired, library staff retired.
We did a revaluation and have looked at the tax impacts of that. We have expanded
employee collaboration with Mount Desert. We have a new budget process that we worked
through. We worked through some citizen petitions. We held a planning retreat to identify
priorities. We hosted a COA class looking at local climate solutions. We had over 180
people at our town meeting. All of this while dealing with the pandemic and an insane
tourist season. We’ve done a lot and she is excited to think about what’s coming next, using
our council priorities to bring some plans and scheduling.
With interns from the Mitchell Center, the town will be doing a full waste audit on Monday,
July 18. She and Ms. Cough had the chance to go with staff to the Build Maine conference
in Skowhegan.
XIII. EXECUTIVE SESSION
A. Personnel Matter—Mr. Hochman, with second by Ms. Cough, moved to enter into
executive session as permitted by Title 1 MRSA 405(6)(A) for discussion or consideration
of a personnel matter. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
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Councilors, Mr. Sutherland, and the person involved in the personnel matter participated
in the executive session. Council returned to regular session at 8:59 p.m. Mr. Hochman,
with second by Ms. Cough, moved to authorize the Town Manager to expend $5,764
from Council contingency for a personnel matter. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
B. Cruise Ships—Mr. Hochman, with second by Ms. Cough, moved to enter into executive
session to consult with our attorneys related to cruise code enforcement related to cruise
ship industry negotiations where premature disclosure would disadvantage the
municipality pursuant to Title 1 MRSA 405(6)(E). Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
Councilors, Mr. Sutherland, attorney Jonathan Hunter, Harbormaster Chris Wharff, and
intern Liz Morrison participated in the executive session. Council returned to regular
session at 9:35 p.m. No action was taken.
C. Union Negotiations Fire Department—Mr. Hochman, with second by Mr. Cough,
moved to enter into executive session related to the Bar Harbor Professional Firefighters
Union Contract negotiations pursuant to Title 1 MRSA 405(6)(D). Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
Councilors, Mr. Sutherland, Fire Chief Matt Bartlett, Finance Director Sarah Gilbert, and
intern Liz Morrison participated in the executive session. Council returned to regular
session at 10:53 p.m. Mr. Hochman, with second by Ms. Cough, moved to authorize the
Town Manager to sign the contract with the Bar Harbor Professional Firefighters Union.
Roll Call Vote:
Minutolo
Y
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Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.
XIV. ADJOURNMENT—Mr. Hochman, with second by Mr. Dobbs, moved to adjourn at 10:55
p.m. Roll Call Vote:
Minutolo
Y
Goldthwait
Y
Cough
Y
Peacock
Y
Hochman
Y
Dobbs
Y
Friedmann
Y
Motion passed 7-0.

Elizabeth N. Graves, Town Clerk
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Memo
To:

Town Councilors; Kevin Sutherland

From: Sarah Gilbert, Finance Director
CC:

Department Heads

Date:

7/12/2022

Re:

Fiscal Year 2022 – June 30, 2022 –12 Months Results

General Fund
Attached are the financial results for 12 months of operations for FY 2022 through June. This report is
Pre Audit and does not include any encumbrances. FY22 expenses will continue to be booked for the
next couple of weeks as invoices are received.
Expenditures (100% goal)
The June summary statements 94.5% spent versus a comparable 94.7% of the budget spent last year.
97% of the $4.5 million in budgeted municipal wages are spent year-to-date compared to 95.6% in June
2021. Legal and Emergency Management trending higher spending as well as tax abatements. Utility
costs, specifically fuel expenditures have/will exceed budget. Vacant employment positions have
resulted in less spent on benefits, specifically health insurance, as well.
Non-Property Tax Revenues (100% goal)
117% of the budget for non-property tax revenues is now collected versus 115% at this point last year.
Code permitting, specifically building and electrical have well exceeded budget, as well as vacation
permit revenue. The second ARPA grant tranche was received in June, $293,900. Motor vehicle
excise tax revenue was 16% over budget, or $160,290
Ambulance Revenues
FY 2022
12 Months YTD Runs Billed 630
FY 2021
12 Months YTD Runs Billed 643
FY 2020
12 Months YTD Runs Billed 557
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Gross Billing $657 Net Coll $349
Gross Billing $506 Net Coll $337
Gross Billing $720 Net Coll $339

6/30/2022
$211,850

Ambulance Accounts Receivable

Excise-Motor Vehicle RevenuesFY 2022
12 Months YTD 5012 units $1,184,289
FY 2021
12 Months YTD 5404 units $1,197,933
FY 2020
12 Months YTD 4733 units $1,018,607
Building Permitting RevenueFY 2022
12 Months YTD
FY 2021
12 Months YTD
FY 2020
12 Months YTD

331 permits
330 permits
308 permits

Vacation Rentals-rentals expire & renew May 31st
FY2022
12 Months YTD
FY2021
12 Months YTD
FY2020
12 Months YTD

6/30/2021
$216,711

=$236 / per vehicle
=$222 / per vehicle
=$221 / per vehicle

$151,238
$158,870
$156,143

=$457/ permit
=$481/ permit
=$507/ permit

Budget
$129,500
$125,000
$175,000

Actual
$231,500
$161,250
$125,450

FY ’22 Previously Authorized Council Budget Adjustments or Transfers:
Contingency Fund Activity for FY ’22:
Beginning Balance
(Town Meeting Approval)
Minutes,
3/1/22 – Grant Writing Services
Minutes,
3/15/22 – Higgins Pit Solar Array related expenses
Minutes,
6/21/22-Town Manager MOU contract
Minutes,
6/21/22, Personnel matter

$55,882
(25,000)
(19,800)
(4,500)
(5,764)

Ending Balance

$ 818

@ 6/30/22 (available #1036-5906)

Housing needs assessment
Minutes,
5/3/22, transfer $20,770 from Assessing Wages to Planning
Contract services

ARPA Funds:
Grant received
Hancock Cty 1st Responders
Expenses
End Balance 6/30/22

$587,800
40,000
- 57,200
$570,600
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Property Tax Collection & Receivable Update:
Tax collections remain strong and are ahead of the prior year. At the end of June, 65 real estate tax liens
were recorded for unpaid 2021 balances. In 2021, there were 79 liens recorded and 142 in 2020.
Tax Property Taxes
Year Outstanding Balance
2006-13 $
20,481
2014
$
3,411
2015
$
3,247
2016
$
2,335
2017
$
4,125
2018
$
2,507
2019
$
17,438
2020
$ 74,580
2021
$ 268,149

@ 6/30/22
%
0.1%
0.1%
0.1%
0.1%
0.1%
0.1%
0.1%
0.4%
1.4%

@ 6/30/21
Balance
$
20,995
$
3,071
$
3,518
$
3,325
$
5,429
$
4,133
$ 88,034
$ 324,719

%
0.1%
0.1%
0.1%
0.1%
0.1%
0.1%
1.1%
3.4%

Cash Investment and Status Report / Banking
On June 30th, the Town had $22,200,000 on hand in all funds—approximately $3.2 million more than
last year’s total balances at this same time period, due mainly to very favorable Tax Collection,
increased Parking monies, ARPA grant, increased departmental revenue. Checking interest rates
remain at 0.75% vs. 0.75% last year.

Wastewater Division Fund
Financials (100% - 12 month Benchmark)
Spending shows the following:
Oper & Maint-FY2022-this year
Oper & Maint-FY2021-last year

Annual
Budget
$1,593,883
$1,552,744

June YTD
Actual
$1,541,345
$1,358,207

Accounts Receivable-Wastewater

6/30/2022
$19,574

6/30/2021
$14,063

%
Spent
97%
88%

Water Division Fund
Financials (100%-12 month Benchmark)
Spending shows the following:
Oper & Maint-FY2022-this year
Oper & Maint-FY2021-last year

Annual
Budget
$1,289,866
$1,191,391

June YTD
Actual
$1,225,901
$1,082,927

Accounts Receivable-Water

6/30/2022
($17,665)

6/30/2021
($11,016)

Parking Fund
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%
Spent
95%
91%

June Revenue, Net
Fiscal Year to Date Revenue, Net

6/30/2022

6/30/2021

$ 381,096
$2,105,761

$ 385,863
$1,623,305
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Town of Bar Harbor
Expenses - Period Ending
6/30/22
13-Jul-22
Dept
General Fund
~~~~~~~~~~~~~~
Town Council
Town Manager
Town Clerk
Finance Dept.
Town Attorney
Elections
Technology
Municipal Building
Town Offices
Employee Benefits
Code Enforcement
Assessing Dept.
Planning Dept.
Miscellaneous
Fire / Ambulance Dept
Hydrants-Public Fire
Police Dept.
Dispatch Division
Public Safety Bldg.
Street Lights
Harbor Dept.
Parks & Rec & Glen M
GenAssist/Emerg Mgmt
Cooperating Agencies
Comfort Station
Public Works
Highway Dept
Solid Waste
General Fund Totals
payroll periods

10
12
14
16
18
20
22
24
26
28
30
32
34
36
42
43
45
47
49
51
53
59
63/66
68
70
75
77
79

100% of Year Completed
A
B
C
D
E
FY '22
FY '22
FY '21
Bud Variance % Spent
Annual Adj'd
12 Months
12 Months
Under (over) of Budget
Budget
Actual
Audit
Col. A-B
(B/A=E)
~~~~~~~~~~~
~~~~~~~~~~~ ~~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~
$
40,812 $
38,475 $
34,886
2,337
94.3%
$
143,081 $
133,902 $
124,180
9,179
93.6%
$
129,579 $
115,629 $
114,574
13,950
89.2%
$
373,948 $
369,604 $
350,396
4,344
98.8%
$
52,950 $
74,069 $
48,189
(21,119)
139.9%
$
16,777 $
13,261 $
22,714
3,516
79.0%
$
180,285 $
168,707 $
161,983
11,578
93.6%
$
83,808 $
80,938 $
74,671
2,870
96.6%
$
46,266 $
52,727 $
51,595
(6,461)
114.0%
$
1,893,100 $ 1,653,045 $
1,690,598
240,055
87.3%
$
141,310 $
144,983 $
127,615
(3,673)
102.6%
$
143,822 $
127,400 $
151,559
16,422
88.6%
$
247,346 $
211,620 $
209,209
35,726
85.6%
$
334,002 $
307,698 $
143,919
26,304
92.1%
$
1,078,677 $ 1,073,691 $
910,875
4,986
99.5%
$
585,604 $
585,604 $
585,604
100.0%
$
1,344,585 $ 1,220,939 $
1,219,279
123,646
90.8%
$
259,226 $
273,912 $
257,131
(14,686)
105.7%
$
46,232 $
45,427 $
45,111
805
98.3%
$
21,370 $
19,970 $
15,958
1,400
93.4%
$
139,848 $
131,026 $
142,888
8,822
93.7%
$
463,090 $
438,107 $
409,647
24,983
94.6%
$
39,070 $
55,462 $
71,476
(16,392)
142.0%
$
75,023 $
75,023 $
63,268
100.0%
$
104,273 $
120,824 $
95,870
(16,551)
115.9%
$
163,614 $
159,864 $
156,511
3,750
97.7%
$
1,183,371 $ 1,096,939 $
1,035,314
86,432
92.7%
$
759,066 $
750,072 $
811,800
8,994
98.8%
-------------------- -------------------- -------------------- -------------------- ------------$
10,090,135 $ 9,538,918 $
9,126,820 $
551,217
94.5%
26

26

26

100.0%

FY22 Budget Includes $121,860 in carryover encumbrances from FY2021
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Comments
on variances

Ongoing lawsuits
Timing

Utilities
unfilled positions
Vacant Deputy position

Timing billing services
Short staff OT wages paid

EM-low budget
Extra cleanings/Supplies

Town of Bar Harbor
YTD June 30, 2022
100% - 12 Months

General Fund - Revenues

Budget
FY'22
12 Months

Actual
FY'22
12 Months

Audited
FY'21
12 Months

Town Clerk Fees
Finance Department
Municipal Building Rents
Code Enforcement Permits
Planning Fees
Ambulance/Fire Fees
Police/Dispatch Department
Harbor Department
Parks & Recreation
Highway Division
Solid Waste-Recycling
Departmental
P.I.L.O.T.'s
Interest Income
Misc, Cable Franch., other
Excise & Other Taxes
Intergovernmental
Revenues-Subtotal
Property Taxes
Transfers In-CS & Other Funds
Fund Balance Used

$
23,770
$
188,221
$
34,000
$
291,300
$
16,550
$
327,200
$
193,875
$
66,050
$
800
$
9,730
$
420
$ 1,151,916
$
156,735
$
62,000
$
127,052
$ 1,096,500
$
601,634
$ 3,195,837
$ 18,817,623
$
442,654
$
100,000

$
28,512
$
191,325
$
36,935
$
513,575
$
28,606
$
244,319
$
181,530
$
102,634
$
900
$
10,861
$
7,746
$ 1,346,943
$
176,086
$
82,174
$
172,820
$ 1,248,015
$
728,750
$ 3,754,788
$ 18,822,792
$
339,533
$
-

$
25,971
$
193,689
$
36,046
$
384,352
$
17,156
$
180,860
$
210,952
$
74,314
$
250
$
9,970
$
4,165
$ 1,137,725
$
163,177
$
62,794
$
129,385
$ 1,297,981
$
578,288
$ 3,369,350
$ 18,579,895
$
409,325
$
55,000

Grand Total-General Fund

$ 22,556,114

$ 22,917,113

$ 22,413,570

Wastewater Revenues
Water Revenues
CIP Fund Rev's/Transfers
Cruise Ship Fund Rev's
Parking Fund

$
$
$
$
$

$
$
$
$
$

$
$
$
$
$

Department

Bud. Var.
% Rev's
Favorable
Received
(Unfavorable) 100% Goal

4,742
3,104
2,935
222,275
12,056
(82,881)
(12,345)
36,584
100
1,131
7,326
195,027
19,351
20,174
45,768
151,515
127,116
558,951
5,169
(103,121)

120%
102%
109%
176%
173%
75%
94%
155%
113%
112%
1844%
117%
112%
133%
136%
114%
121%
117%
100%
77%

Variances From
Budget Goal
Comments

Increased marriage cert & Licences

Vacation rental revenue
site plan fees increase
Timing of billing
includes Shellfish grant $10K

Recyclables no budget

Tax Acq sales, cable franchise fees
Increased Revenue Sharing
Supplemental tax bills issued

Parking only

101.6%

2,108,926
2,176,804
4,528,778
174,024
1,411,500

2,216,929
2,144,859
3,610,812
209,791
2,105,761

2,098,164
2,148,729
3,829,989
1,820
1,623,305
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105%
99%
80%
121%
149%

4 Qtrs billed
4 Qtrs billed
2022 includes Fiber Bond $750,000
Includes fees, permits and violations
net of fees

TOWN OF BAR HARBOR
Cash/Investments 6/30/22
Note

Bank

Acct. No.

Purchase

**CHECKING ACCOUNTS
GENERAL
BHBT
77548521
SEWER
MACHIAS SB 8100333860 / 930
PARKING
MACHIAS SB
100184337
SEWER
BHBT
77548513
WATER
BHBT
77548556
Total Checking Accounts
GENERAL
GENERAL
PARKING
SEWER

The 1st
The 1st
MACHIAS SB ICS - CDARS
MACHIAS SB ICS - CDARS

GL #10-1140
GL #35-1135
GL #64-1140
GL #35-1140
GL #40-1140

Interest
Rate
$
$
$
$
$
$

10,927,729
29,506
182,039
2,414,028
2,256,572
15,809,874

FDIC custodial bank deposits

GL #10-1145
GL #10-1145
GL #64-1120
GL #35-1120

0.45%
0.45%
0.25%
0.25%

$
$
$
$

1,216,208
1,059,249
1,413,579
118,678

27-Sep-21
28-Dec-21
28-Dec-21
11-Aug-21
10-Aug-21

27-Feb-23
27-Jun-22
27-Jun-22
11-Aug-22
10-Aug-22

0.15%
0.40%
0.40%
0.10%
0.10%

$
$
$
$
$
$

92,470
120,048
120,532
111,077
110,622
-

$

554,749

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

170,256
100,434
97,981
91,880
86,595
91,181
90,684
88,633
93,547
98,257
97,277
91,873
88,448
90,121
97,314
92,584
169,476
96,968
91,554
96,625
2,021,688

$

22,194,025

collaterized securities
collaterized securities
FDIC custodial bank deposits

Total Certificates of Deposit

CIP Reserves: Bar Harbor Banking & Trust - Trust Department
GENERAL-COMB-combined funds
ABBVIE Inc.
American Honda Finance Corp.
Anthem inc
Bank of America
Caterpillar Financial Serv. Corp
Cigna Corp
Emerson Electric Co.
Emory University
Exxon Mobil Corp.
Georgia Power Co.
Goldman Sachs
JP Morgan Chase Financial
Oracle
PNC Financial Serv. Corp.
Royal Bank of Canada
Us Treasury Note
Walt Disney Co.
Wastemanagement Inc.
Wisconsin Electric
Total In Trust Fund
#10-1170

@ 6/30/22

Money Mkt Funds Sweep
Bond - BBB+ S&P
Bond - A- S&P
Bond - A - S&P
Bond
Bond - A S&P
Bond
Bond - A S&P
Bond - AA -S&P
Bond - AA S&P
Bond A- S&P
Bond
Bond
Bond - BBB+ S&P
Bond A- S&P
Bond - A S&P
Note/Bond
Bond - BBB+ S&P
Bond A- S&P
Bond

11/6/2022
7/7/2023
3/15/2026
12/23/2025
11/13/2022
3/15/2026
10/15/2026
9/1/2025
8/16/2024
9/15/2024
9/30/2025
9/22/2026
3/25/2026
11/1/2024
6/10/2025
11/30/2026
8/30/2024
11/15/2025
12/15/2024

0.06%
2.90%
0.88%
1.50%
0.65%
0.80%
1.25%
0.88%
1.57%
2.02%
2.20%
1.15%
1.15%
1.65%
2.20%
1.15%
1.15%
1.75%
0.75%
2.05%

(45/50-1170)

TOTALS: All CASH & INVESTMENTS
Notes:

Amount

0.75%
0.05%
0.15%
0.75%
0.75%

**CERTIFICATES OF DEPOSIT: money market
Gen Fnd
The First
17 months
Gen Fnd
BHS&L
6 Months
Gen Fnd
BHS&L
6 Months
UTC-Camden 12 Month CD
Gen Fnd
UTC-Camden 12 Month CD
Gen Fnd

#10-1160

Maturity

Checking Accounts and money markets above $250,000 are protected by Bar Harbor Bank's collateral
(US Gov't or agency securities) that are held in joint custody at the Federal Reserve Bank of Boston.
GENERAL = Combined General, CIP, School and Cruise Ship Cash

Town Bond Rating:

Affirmed
Affirmed

State of Maine Bond Rating:
State of Maine Bond Rating:
Hancock County Rating
Hancock County Rating
U.S. Government Rating

March '20
March '20

Aa2 Moody's
AAA S & P's

AA
Aa2
Current-Sept 2020 Aa2
Current-Sept 2020 AA
August '11
AA
Current-Sept 2020
Current-Sept 2020

S & P's
Moody's
Moody's
S & P's
S & P's
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BHBT = Bar Harbor Bank
& Trust Co.
The First = First National Bank
Of Damariscotta
UTC = Camden National Bank
BHS&L = Bar Harbor Savings
& Loan Co.
MSB = Machias Savings
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Memo
To:

Town Council; Kevin Sutherland, Town Manager

From: Sarah Gilbert, Treasurer
Date:

July 12, 2022

Re:

Re Commitment of Taxes

I respectfully request that The Town of Bar Harbor recommit current and previous years tax
balances to Elizabeth Spear, Tax Collector.
Title 36 MRSA 763 states when a Tax Collector resigns the position, municipal officials shall
approve a new warrant with amounts to collect and have the same power in such collection.
An appropriate order would be:
Move to recommit all real estate and personal property taxes which remain unpaid as of
7/12/22, in the sum of $394,573.24, to Tax Collector, Elizabeth Spear as designated
below:

Certificate of Commitment
Tax Year

Outstanding Taxes

2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

Councilor

641.74
978.97
1,340.40
2,967.35
2,816.59
3,893.30
5,204.48
2,637.94
3,411.11
3,247.00
2,335.45
4,125.26
2,506.58
17,438.38
74,382.03
266,646.66

Tel (207) 288-5096/Fax (207) 288-4468
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Memo
To:

Town Council, Kevin Sutherland

From:

Sarah Gilbert, Treasurer

Date:

7/1/2022

Re:

Continuing Financial Auditor Agreement

Attached please find engagement letter from James W. Wadman, CPA, for continued audit services.
As Finance Director, I highly endorse Mr. Wadman’s firm. His firm has successfully audited the Town’s
books for many years and they also audit the school’s portion of their books under AOS#91. This
creates savings and efficiencies within the audit process. Jim’s core staff are Certified Public
Accountants, each with over 25 years’ experience in municipal auditing.
For FY21, the town spent a total of $19,653 of which Water and Wastewater paid $5,100 for auditing
services. I anticipate a similar amount for FY22 as we will be subject to Single Audit compliance –
receiving over $750,000 in federal grants. FY23 General Fund budget has captured this accordingly,
Water and Wastewater will appropriate as well.
A possible motion: To approve James W. Wadman CPA firm, to perform the annual audit for fiscal year
2022.

Tel (207) 288-5096/Fax (207) 288-4468
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TOWN OF BAR HARBOR
Town Clerk Office
93 Cottage Street, Suite I
Bar Harbor, Maine 04609-1400
Tel. 207-288-4098
Fax 207-288-4461
Liz Graves, Town Clerk

email: clerk@barharbormaine.gov

July 12, 2022
«abutters_owner1»
«abutters_owner2»
«abutters_address» «abutters_address2»
«abutters_town», «abutters_state» «abutters_zip»

NOTICE OF PUBLIC HEARING
New Special Amusement Permit Request
The Bar Harbor Town Council will hold a public hearing at 7:00 p.m. on July 19, 2022
in the Town Council Chambers, Municipal Building, 93 Cottage Street, for the purpose of
considering a request for a Special Amusement Permit. The request is for a new Class
3ad, three or more musicians with mechanical amplification and dancing as submitted by:

Jeremy Bond
Bar Harbor Beer Works
119 Main St, Bar Harbor, ME 04609

As an abutting property owner within 300 feet of the boundary of the
above property, you are hereby notified that this hearing will take place.
You may wish to attend the hearing where you will have an opportunity to
make comments or ask questions.
For more information about Special Amusement Permits and the
controlling town ordinance, visit barharbormaine.gov, Town Hall > Town
Clerk > Special Amusement Permit or contact the Clerk’s office.
The Town Council strives to hold meetings that are accessible to all. In
order to ensure your complete participation in this meeting, we would
appreciate your informing us of any special requirements you might have
due to a disability.
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Kevin Sutherland
From:
Sent:
To:
Cc:
Subject:

David Kerns
Friday, July 15, 2022 9:51 AM
Kevin Sutherland
Chief James Willis - Mt. Desert PD
Beerworks Special Amusement Permit (SAP) Police Dept. follow up

The Chief and I talked before he left and we discussed getting you a summary of what the police
department has done since becoming aware that Beerworks SAP had lapsed.


We had received complaints of loud music and bass from Beerworks, during daytime hours,
and had been working with the complaints. These were all prior to July 1st.



On July 1st, the Clerk's office notified the police department that Beerworks SAP had
lapsed. The Clerk had sent an email to the Bond's that their renewal application was not a
renewal, but was being considered as a new SAP and would require a public hearing.









PD Staff was asked to monitor Beerworks activity and address any entertainment that may be
a violation of the Town Ordinance. Since July 1st, no such activity has been observed.
In the police departments conversations with the Bond's, they acknowledged that they were
aware their permit had expired and needed to wait before resuming any type of entertainment
that required an SAP, until they had a new permit. They also are aware of the public hearing
date for the SAP.
The Bond's are continuing to work with the police department to try and determine if their
stereo music is the source of the noise that has been reported during the daytime hours.

Hopefully this is helpful for you and the Council.
David Kerns
Captain
Bar Harbor Police Department
Mount Desert Police Department

(207)‐288‐3391
(207)‐276‐5111

This email message may contain information that is privileged, confidential, or exempt from disclosure under applicable law. All recipients are
notified that if this message comes to your attention by mistake, any dissemination, use, or copying of the information is prohibited. If you receive
this message in error, please notify the sender at once. Thank you.
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Order
of the Bar Harbor Town Council
for the November 8, 2022 Town Meeting
It is hereby ordered that the following article be placed on the town meeting warrant with voting
thereon to be held by Australian ballot.

WARRANT ARTICLE
Article XX CITIZEN PETITION FOR LAND USE ORDINANCE AMENDMENT —
Daily Limits on Cruise Ship Disembarkations Ordinance — Shall an ordinance dated July
19, 2022 and entitled “An amendment to the Town of Bar Harbor Code to Impose Daily
Limits on Cruise Ship Disembarkations,” be enacted?

SUMMARY
The amendment, with a retroactive date of March 17, 2022, will limit the number of persons
allowed to disembark in Bar Harbor from cruise ships to a maximum of 1,000 per day.

EXPLANATION
The amendment for daily limits on cruise ship disembarkations has a retroactive date of March
17, 2022.
The amendment will limit the number of persons from cruise ships allowed to disembark in Bar
Harbor to a maximum, in the aggregate, of 1,000 per day. Exempt from this limit are persons
disembarking from cruise ships that have made reservations prior to March 17, 2022. A cruise
ship is defined as a watercraft carrying passengers for hire which is capable of providing
overnight accommodations for 49 or more passengers.
The Harbor Master will develop rules and regulations to include, but not limited to, a cruise ship
disembarkation reservation system, a daily counting and tracking system for persons
disembarking, and a violation reporting system.
The Code Enforcement Officer will be responsible for enforcement of the disembarkation daily
limit. Pursuant to the rules and regulations developed by the Harbor Master, property owners will
be required to secure a written permit from the Code Enforcement Officer for any person
disembarking from a cruise ship on, over, or across their land. The Harbor Master will report
violations to the Code Enforcement Officer.
Each disembarking person exceeding the daily limit will constitute a specific violation resulting
in a minimum civil penalty of $100 per person.

Daily Limits on Cruise Ship Disembarkations Ordinance
July 19, 2022
Page 1 of 3

AN AMENDMENT TO THE TOWN OF BAR HARBOR CODE TO IMPOSE DAILY
LIMITS ON CRUISE SHIP DISEMBARKATIONS
The Town of Bar Harbor hereby ordains that Bar Harbor Code Chapter 125, Article VII, Section
125-77 shall be amended as follows (additions are underlined, and deletions are struck-through):
§ 125-77 Permit required for certain activities.

***
H.

Disembarking persons from cruise ships on, over, or across any property located within
the Town of Bar Harbor.
(1)

For the purposes of this section, “cruise ship” has the same meaning as set forth in
§ 153-22 B. of the Town of Bar Harbor Code.

(2)

As determined by the Harbor Master, no more than 1,000 persons, in the
aggregate, may disembark on a single calendar day from any cruise ship(s) and
come to shore on, over, or across any property located within the Town of Bar
Harbor; provided, however, that this subsection shall not apply with regard to any
cruise ship reservations that have been accepted by the Harbor Master prior to
March 17, 2022.

(3)

The Harbor Master shall develop rules and regulations in order to establish (a) a
reservation system for cruise ships that transport persons by watercraft for
disembarkation in the Town of Bar Harbor; (b) a mechanism for counting and
tracking the number of persons disembarking each day; (c) a mandatory
procedure for reporting violations to the Code Enforcement Officer; and (d) any
other provisions that the Harbor Master deems necessary under this subsection.
Any property owner issued a permit under this § 125-77 H. shall comply with all
rules and regulations promulgated by the Harbor Master under this subsection.

(4)

This subsection shall be enforced by the Code Enforcement Officer in accordance
with § 125-100 of this chapter, based on information as to violations provided by
the Harbor Master, and property owners in violation of this subsection shall be
subject to such fines, penalties, actions and orders as are authorized by 30-A
M.R.S. § 4452, as the same may be amended, provided that each disembarking
person exceeding the permitted daily limit in § 125-77 H. (2) is a specific
violation under 30-A M.R.S. § 4452(3)(B), resulting in a minimum $100 penalty
per excess unauthorized person.

(5)

Notwithstanding 1 M.R.S. § 302, and regardless of the date on which it is
approved by the voters, this subsection will be applicable as of March 17, 2022,

Daily Limits on Cruise Ship Disembarkations Ordinance
July 19, 2022
Page 2 of 3

and shall govern any and all applications for permits or approvals required under
this subsection that were or have been pending before any officer, board, or
agency of the Town of Bar Harbor on or at any time after March 17, 2022;
provided, however, that the Town will not take any enforcement action under this
subsection with regard to any cruise ship visits occurring prior to the date of
adoption by voters at Town Meeting.

***
Given under our hands and seal at Bar Harbor this nineteenth day of July, 2022:

Municipal Officers of the Town of Bar Harbor
______________________________

______________________________

Valerie Peacock, Chair

Matthew A. Hochman, Vice Chair

______________________________

______________________________

Gary Friedmann

Joseph Minutolo

______________________________

______________________________

Jefferson G. Dobbs

Erin E. Cough

______________________________
Jill Goldthwait

Daily Limits on Cruise Ship Disembarkations Ordinance
July 19, 2022
Page 3 of 3
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CITIZENS’ PETITION
Town of Bar Harbor
To the Members of the Bar Harbor Town Council: We, the undersigned voters of the Town of Bar
Harbor, petition the Members of the Bar Harbor Town Council to place the following article before
the voters of the Town for their consideration:
To See if the Voters of the Town of Bar Harbor will adopt changes to the Land Use Ordinance to
allow for retail marijuana stores in the Downtown Village I, Downtown Village II, Bar Harbor
Gateway, Downtown Village Transitional, and Shoreland General Development III districts.
Explanation: The amendment would add retail marijuana stores as an allowed use in these districts.
Upon enactment, the above stated amendment shall be effective thirty (30) days after adoption.
Name (Printed)
Name (Signed)
Address/Residence(Not POBox)
Date
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
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To See if the Voters of the Town of Bar Harbor will adopt changes to the Land Use Ordinance to
allow for retail marijuana stores in the DV1, DV2, Bar Harbor Gateway, DV Transitional, and
Shoreland General Development 3 districts.
Explanation: The amendment would add retail marijuana stores as an allowed use in these distrcts.
Name (Printed)
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.

Name (Signed)

Address/Residence(Not POBox)

Date

Circulator’s Oath
The undersigned, who is the Circulator of this petition, hereby verifies by oath that this petition was circulated by the
undersigned, that all the signatures on this petition were made in the presence of the Circulator, that each signer had an
opportunity before signing to read the full text of the ordinance proposed and that to the best of the knowledge and belief of
the Circulator, each signature is the signature of the person whose name it purports to be and each person signing the petition
is a registered voter of the Town of Bar Harbor.
Date: ________________

Circulator Name: ___________________________________________________
Circulator Signature: _________________________________________________

STATE OF MAINE
HANCOCK, ss
________________________ personally appeared before me and made oath that the above-stated facts are true based upon
his/her knowledge, information and belief.
_____________________________________________________
Signature of Notary
_____________________________________________________
Printed Name
Date Commission Expires
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CITIZENS’ PETITION
Town of Bar Harbor
To the Members of the Bar Harbor Town Council: We, the undersigned voters of the Town of Bar
Harbor, petition the Members of the Bar Harbor Town Council to place the following article before
the voters of the Town for their consideration:
To See if the Voters of the Town of Bar Harbor will adopt an ordinance allowing for the licensing
of retail marijuana stores in zoning districts in which retail is an allowed use.
Explanation: The Adult Use Marijuana Store Licensing Ordinance would authorize and regulate adult
use marijuana stores pursuant to the Maine Marijuana Legalization Act, 28-B M.R.S. Chapter 1.
Proposed ordinance attached.
Upon enactment, the above stated amendment shall be effective thirty (30) days after adoption.
Name (Printed)
Name (Signed)
Address/Residence(Not POBox)
Date
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
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To See if the Voters of the Town of Bar Harbor will adopt an ordinance allowing for the licensing
of retail marijuana stores in zoning districts in which retail is an allowed use.
Explanation: The Adult Use Marijuana Store Licensing Ordinance would authorize and regulate adult
use marijuana stores pursuant to the Maine Marijuana Legalization Act, 28-B M.R.S. Chapter 1.
Proposed ordinance attached.
Name (Printed)
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.

Name (Signed)

Address/Residence(Not POBox)

Date

Circulator’s Oath
The undersigned, who is the Circulator of this petition, hereby verifies by oath that this petition was circulated by the
undersigned, that all the signatures on this petition were made in the presence of the Circulator, that each signer had an
opportunity before signing to read the full text of the ordinance proposed and that to the best of the knowledge and belief of
the Circulator, each signature is the signature of the person whose name it purports to be and each person signing the petition
is a registered voter of the Town of Bar Harbor.
Date: ________________

Circulator Name: ___________________________________________________
Circulator Signature: _________________________________________________

STATE OF MAINE
HANCOCK, ss
________________________ personally appeared before me and made oath that the above-stated facts are true based upon
his/her knowledge, information and belief.
_____________________________________________________
Signature of Notary
_____________________________________________________
Printed Name
Date Commission Expires
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XC
Senior Taxpayer Assistance Program Ordinance Amendment
Town of Bar Harbor
2022-03
An amendment to the Town Code to enact a Senior Taxpayer Assistance Program Ordinance.
The Town of Bar Harbor hereby ordains that Chapter 162, Senior Tax Assistance Program, of the Town
Code is appended as follows:
[Please Note: Old language is stricken. New language is underlined.]

Chapter 162 Senior Taxpayer Assistance Program
§ 162-1. Purpose.
The purpose of this article is to establish a program pursuant to Chapter 907-A of Title 36 of the Maine
Revised Statutes to provide property tax assistance to qualifying persons who have a residence in the Town
of Bar Harbor. For those eligible, the State of Maine refunds to the citizen a portion of funds paid as local
property tax or rent. The Town intends, by this chapter, to offer a credit to those individuals who qualify as
beneficiaries of the State of Maine Residents Property Tax Fairness Credit pursuant to Chapter 822 of Title
36 of the Maine Revised Statutes, as may be amended from time to time and who meet the criteria
established by this chapter of Title 36 of the Maine Revised Statutes to provide property tax assistance to
qualifying persons who are residents of the Town of Bar Harbor. Under this program the Town of Bar Harbor
may provide tax rebate and rental rebate payments to those individuals who meet the criteria established by
this article.
§ 162-2. Definitions.
For the purposes of this article, the following terms shall have the following meanings and definitions:
HOMESTEAD EXEMPTION - The State of Maine property tax exemption for all individuals who have
owned a permanent residence in Maine for 12 months as of April 1; established by the State of Maine
pursuant to 36 M.R.S.A. § 683.
PROGRAM ADMINISTRATOR - The Town Manager or their designee.
QUALIFYING APPLICANT - A person who is determined, after review of a complete application under
§162-3 and §162-4 of this chapter, to be eligible to participate in the Senior Taxpayer Assistance Program.
QUALIFYING SPOUSE - The legal spouse of a senior citizen who is qualified for and participates in the
Senior Taxpayer Assistance Program.
RENT CONSTITUTING PROPERTY TAXES - The amount of annual rent paid which constitutes
property tax as calculated by the State of Maine Property Tax Fairness Credit program.
RESIDENCE - The dwelling must be a permanent residence, occupied by that person and that person's
dependents as a home.
SENIOR TAX ASSISTANCE PROGRAM - The program established by the Town of Bar Harbor under
91

this article.
STATE PROPERTY TAX FAIRNESS CREDIT - The property tax credit established
by the State of Maine pursuant to 36 M.R.S.A. § 5219-KK, as may be amended from
time to time.
§ 162-3. Qualifications for participation.
A. To participate in the Senior Taxpayer Assistance Program, an applicant must demonstrate all of the
following:
(1) The qualifying applicant shall be at least 65 years of age before April 1 of the program year.
(2) The qualifying applicant and their qualifying spouse (if applicable) be a resident in the Town of
Bar Harbor at the time of application and for the prior 5 years continuously.
(3) The qualifying applicant has received a tax credit under the provisions of the State of Maine
Residents Property Tax Fairness Credit Program.
B. Additionally, if the applicant is a property owner:
(1) The qualifying applicant has applied for and has been granted the homestead exemption.
(2) The qualifying applicant has paid property taxes in full through the date of application.
§ 162-4. Application and credit procedures.
A. A new application shall be required each year in which participation in the program is sought. The
program administrator shall provide an application form for the program, which shall include, at a
minimum, the applicant's name, residential address, a list of required documentation, and contact
information.
B. The program is based on the state property tax fairness credit and relates to property taxes and rent
paid in the preceding calendar year. As part of the application to the Town, the applicant shall
authorize the Town to seek documentation from the Maine Revenue Services of proof and dollar
amount of the state property tax fairness credit received by the applicant.
C. The program administrator shall review and determine if the application is complete and accurate and
if the applicant is otherwise eligible to participate in the program. The program administrator shall
notify an applicant if an application is determined to be incomplete or inaccurate. Applications not
deemed complete by July 1 shall not be considered. The program administrator's decision on
eligibility to participate in the program will be final.
D. In Year 1 of the program (the Fiscal Year ending June 30, 2023), the deadline for complete
applications will be December 1, 2022 and subsequently August 1 of each year.
§ 162-5. Determination of tax assistance.
A. If the program administrator determines the applicant is eligible to participate in the program, they
shall determine the tax rebate. The rebate shall be the lesser of the following amounts but in no case
shall the Town's rebate exceed the property taxes or rent paid in the preceding calendar year, less the
state property tax credit.
92

(1) The amount of the credit qualified for under the property tax fairness credit program; or
(2) A pro rata share of the funds appropriated by Town Council for that fiscal year.
B. The Town’s rebate is not to exceed half the amount of the credit qualified for under the property tax
fairness credit, and in no case shall the Town’s rebate exceed the property taxes or rent paid in the
preceding calendar year, less the state property tax credit.
C. The Town Manager shall report to the Town Council each year the projected payments and number of
eligible applicants requesting assistance from the program fund.
D. Timing of rebate payments:
(1) In Year 1 of the program (the Fiscal Year ending June 30, 2023), a person who qualifies for a
credit under the program will have their property tax bills reduced by the amount approved by the
program administrator before the second half tax bills are due.
(2) In subsequent years, a person who qualifies for a credit under the program will have their property
tax bills reduced by the amount approved by the program administrator before the first half tax
bills are due.
E. In February of each year, the Town Council will re-evaluate the program and determine the funding
level for the ensuing fiscal year.
F. Limitations upon payments. Only one qualifying applicant per residence shall be entitled to payment
under this program each year. The right to file an application and to receive a rebate under this article
is personal to the applicant and does not survive the applicant’s death, but such rights might be
exercised on behalf of the applicant by the applicant's legal guardian, attorney in fact, or personal
representative.
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XIA
BAR HARBOR TOWN COUNCIL PRIORITY: HOUSING
Vision:
Support Bar Harbor’s year-round community by having adequate and affordable workforce housing for
residents who work in town, for families hoping to raise their children here, for seniors hoping to stay in the
community as they age, and for businesses looking for a stable workforce and housing base needed to expand
the town’s year-round economy.
Overall Goals:
• Implementation of the 10 strategies outlined in the Housing Policy Framework (HPF) and accepted
by Council at their October 1st, 2019 meeting.
• Update the Comprehensive Plan to reflect input gathered from the Comprehensive Plan Committee,
Council, staff, and the public.
• Revise the Land Use Ordinance to match the updated Comprehensive Plan
Fiscal Year 2023 Goals:
• Implement strategies in the Housing Policy Framework:
o Strategy 3 – Develop Housing Needs Assessment and Action Plan
o Strategy 4 – Identify Zoning Barriers to Housing
o Strategy 6 – Create Partnerships with Community Organizations
o Strategy 7 – Create Partnerships with Large Employers
o Strategy 8 – Secure National Park Service Town Hill Land
o Strategy 9 – Ensure Quality Rental Housing
• Update the Comprehensive Plan to reflect input gathered from the Comprehensive Plan Committee,
Council, staff, and the public.
• Begin the process of revising the Land Use Ordinance to match the updated Comprehensive Plan
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Work Completed to Date:
ACTION ITEM

DATE COMPLETED

HPF Strategy 2
Develop Zoning
for Employee Housing

July 14, 2020

HPF Strategy 10
Reduce Red Tape

July 14, 2020

HPF Strategy 1
Develop Short-Term
Rental Restrictons

December 2, 2021
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IMPACT /NOTES
Amendments to the LUO to create and
define Employee Living Quarters (ELQ)
and Shared Accomidations (SA). Since
the approval of these, 1 SAhas been
approved and completed. And 1 ELQ
has been approved by the planning board.
Amendments to the LUO changed the
permitting authority for all multifamily
dwelling I uses from site plan review
through the Planning Board process to a
permit from theCode Enforcement
Officer in all districts where the use is
currently allowed. Multifamily dwelling I
use is three or four dwelling units on one
parcel.
Chapter 174 - Short-Term Rental
Registration Ordinance went into effect
30 days after the November ballot
question around Land Use Ordinance
(LUO) Amendments was approved by
the voters. The ordinance limits the
permits of short-term residential housing
stock to 9%, however, as of this years'
registration process, existing units are
currently at 15%. It will be some time
before we start to see a change

Work in Progress:
ACTION ITEM

KEY DATES/EVENTS

HPF Strategy 3
Develop Housing Needs
Assesment and Action Plan

May 3, 2022

HPF Strategy 8
Secure National Park Service
Town Hill Land

May 5, 2022

NOTES
Council created the Long-Term Rental
(LTR) Registration Task Force. This
group has been meeting since January and
will be looking to present their findings in
August of 2022.
The Comprehensive Plan began their
monthly meetings and continue to work
through the chapters of the
Comprehensive plan. Much of the public
outreach efforts will happen this fall
Workshop discussions with the Planning
Board and community members began
on January 25th and continued through
the winter. Further dialogue should
continue by incorporating larger
conversations with developers,
contractors, and other parties.
After the Council retreat, staff began
meeting with housing agencies,
organizations, and community
organizations to think more broadly about
addressing housing needs
Council authorized the transfer of funds
from Assessment to Planning to fund
RKG Associates efforts to collect this
data on our behalf
Senator Angus King, Chairman of the
Senate National Parks Subcommittee,
introduced bipartisan legislation to help
create more affordable year-round
housing. The legislation, which is cosponsored by Senator Susan Collins,
would transfer part of an undeveloped
parcel of land in the Village of Town Hill
from Acadia National Park to the Town
of Bar Harbor for the specific
development of affordable housing, while
the remainder of the parcel would be
used by the National Parks Service (NPS)
to construct NPS staff housing.

July 7, 2022

Staff met with Jackson Laboratory to
partner in potential grant opportunity
through the Department of
Transportation, this would help address
both access to housing and transportation
between housing and work

HPF Strategy 9
Ensure Quality Rental Housing

October 19, 2021

Update Comprehensive Plan

January 12, 2022

HPF Strategy 5
Encourage LMI Housing through Zoning

January 25, 2022

HPF Strategy 6
Create Partnerships
with Community Organizations

HPF Strategy 7
Create Partnerships
with Large Employers

March 8, 2022
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Upcoming Work:
ACTION ITEM

Revise Land Use Ordinance
HPF Strategy 4
Identify Zoning Barriers to Housing

ANTICIPATED START

Fall 2022
Fall 2022
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NOTES
This will begin as we move further along
with the completion of the
Comprehensive Plan
Likely run concurrent with Revising the
Land Use Ordinance

BAR HARBOR TOWN COUNCIL PRIORITY: INFRASTRUCTURE
Vision:
To provide reliable infrastructure that supports year-round and seasonal populations, considers the impacts of
future growth and climate resiliency, and collaborates with the community to minimize the financial and
physical impacts of construction.
Overall Goals:
• Meet regulatory and CSO Master Plan Deadlines
• Develop an overall plan for funding identified priority infrastructure projects
• Continue to assess existing infrastructure to program future replacements
• Implement infrastructure improvements in a cost effective, affordable, fair and equitable way, all
while obtaining long term and reliable projects.
• Provide regular updates to the Council on status of projects, emergency repairs, and other
information that may have impacts on the community.
Fiscal Year 2023 Goals:
• Begin design of West Street Gateway Project (including West Street Pump Station and Storage Tank)
• Complete Hydraulic Modeling and Flow Monitoring of the sewer system
• Reline of sewer on Holland Ave and Cottage Street (tributaries to West Street Pump Station)
• Atlantic Avenue and Hancock Street Projects
• Main Street Sewer Replacement from Wayman Lane to Cromwell Harbor Road
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ACTION ITEM
Project Funding Efforts

KEY DATES/EVENTS STATUS

Priority Infrastructure Bond
Approval at Town Meeting

June 7, 2022

Needs Assessment funding
approved in the annual budget

June 7, 2022

NOTES

Complete The community overwhelmingly
supported the 43 million dollar bond.
We're currently working on a timeline for
borrowing this before interest rate rise at
the same time as we advocate and apply
for grants and low interest loans.
Complete As part of the annual budget process,
staff identified a service enhancement of
one-time spending to addresss an asset
inventory, and needs assessment of the
public works department. With this
funding now approved, we'll be working
to address this need within the next fiscal
year.

FY23 Budget Service Enhancement #1
Infrastructure Needs Assessment Framework
Collect Data

Deadline: 10/31/2022
Deadline: 12/31/2022

Infrastructure Re-Investment Plan

Deadline: 6/30/2023

in progress present to Council in December
in progress May need to adjust depending on staffing
levels
upcoming May need to adjust depending on staffing
levels

Meet the CSO program Master Plan Deadlines (CY2022-CY2024)
West Street Pump Station and
CSO Storage Tank (part of West Street Gateway Project)

Deadline: 12/31/2024

Hydraulic Modeling and Flow Monitoring
West Street and Cottage Street Reline Cluster

Model Completion
Deadline: 12/31/2022
--

in progress Given current staffing levels, material
availability, and contractor limitiations, we
may have to revisit this date with the
in progress DEP
Assessment and Alternatives will be ongoing for CSO Program
---

Holland Avenue and Cottage Street Reline

Deadline: 12/31/2022

in progress

Deadline: 12/31/2023
Deadline: 12/31/2023
Deadline: 12/31/2024

upcoming
upcoming
upcoming Deadline set based on current
MaineDOT drainage project schedule
in progress

Cadillac Avenue Reline
West Street Reline
Mt Desert and Main Street Rehab Project
(MaineDOT CY23/24 Workplan Synergy)
Hancock Street Sewer Rehabalitation
(part of Atlantic Avenue and Hancock Street Projects)
Downtown I/I Removal Project
Eden Street I/I Project

Park Street I/I Project

Route 3 (Hulls Cove) Sewer Project

Deadline: 12/31/2024
-to be determined

to be determined

Deadline: Spring 2026
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--upcoming Need rain events and to evaluate insystem meter data in order to identify the
project and schedule
upcoming Need rain events and to evaluate insystem meter data in order to identify the
project and schedule
upcoming preliminary deadline set up to allow input
from the Comprehensive Plan to adjust
sizing for future growth

ACTION ITEM
KEY DATES/EVENTS STATUS
Sewer System Needs and Synergies with Other Town Priority Projects
West Street Gateway Project
Shared Use Path Extension

-to be determined

Retaining Wall Rehabilitation
Rodick Street Projects
Rodick Street Pump Station Upgrade and Force Main

Deadline: 12/31/2024
-to be determined

Rodick Street Utility, Ped Path and Undergrounding

to be determined

Cottage Street Projects
Cottage Street Utility Projects (Water, Sewer, Stormwater)
Cottage Street Undergrounding (if approved by Council)
Cottage Street Streetscape, Road and Sidewalk Restoration
Atlantic Avenue and Hancock Street Projects
Hancock Street Storm Drain Outfall

-Deadline: 12/31/2024
Deadline: 12/31/2024
Deadline: 12/31/2025
-Deadline: May 2023

Hancock Street Pump Station Upgrade

Deadline: May 2023

Atlantic Avenue Stormwater Project

Deadline: May 2023

Trunk Line Relief Sewer Projects
Main Street Sewer Replacement from
Wayman Lane to Cromwell Harbor Road
Additional Trunk Line Relief Sewer projects

-Deadline: May 2023
Deadline: May 2025

NOTES

--upcoming schedule depends on the alternative
selected
in progress
--upcoming PS is beyond it's service life; if new force
main is required; it will be constructued
with the other Rodick Street utility work.
in progress schedule depends on Versant for
undergrounding work
--upcoming
upcoming
upcoming
--in progress Schedule is dependent on easement from
property owner
in progress Schedule is dependent on easement from
property owner
in progress Schedule is dependent on storm drain
outfall easement
--in progress
upcoming Schedule is dependent on the project(s)
selected

Water System Needs and Synergies with Other Town Priority Projects
Up Island Storage Tank and other Fire Protection Needs

Deadline: Fall 2025
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upcoming Priority hydrant replacements will be
completed when adjacent to other water
infrastructure upgrades; preliminary
deadline set up to allow input from the
Comprehensive Plan to adjust sizing for
future growth
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BAR HARBOR TOWN COUNCIL PRIORITY: TOURISM CAPACITY
Vision:
To be developed.
Overall Goals:
• Understand what we mean by Tourism Capacity and begin developing goals to address the need.
Fiscal Year 2023 Goals:
• Consider questions around tourism that the Comprehensive Plan Committee could address in their
community outreach efforts.
• Evaluate the impact of tourism on public works/fire department/police department’s ability to
deliver acceptable levels of service in all areas of the community.
• Develop a vision statement.
• Host addition work sessions with interested parties to additional goals to achieve the vision.

ACTION ITEM
Defining "Tourism Capacity"
Evaluate the impacts of tourism
on municipal resources

Questions for the Comprehensive
Plan Committee (CPC)

KEY DATES/EVENTS STATUS

December 2021

August 2022

Evaluate the impacts of tourism
on municipal resources

September 2022

Develop a Vision Statement

November 2022

Host Work shops / session to
develop goals

December 2022
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NOTES

complete Gather feedback from each of the
departments regarding their ability to
deliver acceptable levels of service to the
entire community.
upcoming The CPC will be hosting a second survey
to the community in August as well as
table/tent input sessions at events in early
fall. Councilors and staff could develop
some questions specific to tourism that
could assist us developing a vision
statement and meaningful goals to strive
for.
upcoming Gather feedback from each of the
departments regarding their ability to
deliver acceptable levels of service to the
entire community.
upcoming With data from CPC, host a workshop
with Council to develop the vision
statement
upcoming With the vision statement, work with
interested parties to further develop goals
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108

XIB
Bar Harbor Parks and Recreation Committee Recommendation to
the Town Council to Develop a Dog Park
April 25, 2022
The Parks and Recreation Committee is responding to a request from Town residents to
develop a dog park at the Athletic Field. To collect input from the community, the Committee
held a public meeting at the Athletic Field on March 21, 2022, and discussed the proposal at its
public meeting on April 4, 2022. The Committee has also reviewed emails from proponents and
opponents of the dog park, and collected information about dog parks from online resources
(see background information below).
RECOMMENDATION
Based on this information, the Committee recommends that the Town Council support the
development of a dog park at the Athletic Field by taking the following actions:
1. Deed Restrictions – Prior to any Town Council decision, obtain a legal opinion to determine
whether the use of the property (Map & Lot 107-222-001) as a dog park violates the restrictions
contained in the deed to the Town dated November 13, 1934 (Book 646, Page 395).
2. Town Staff – Seek concurrence on the development of the dog park from the Public Works
Director and Police Chief.
3. Design and Engineering – Obtain professional services, whether contracted or pro bono, to
develop a plan and design for the dog park that meets the desired conditions, and addresses
potential impacts to the community and environment to the extent possible.
4. Location – Locate the dog park near the south end of the property (Map & Lot 107-222-001)
to the west of the dirt parking area, east of the tennis courts, and south of the basketball court.
5. Size – Limit the size of the dog park to less than a half an acre. The size should be restricted
by the need to provide sufficient buffers between recreation facilities, provide a mix of open
and shaded space, and minimize any impacts to abutting properties, as well as Cromwell Brook.
6. Amenities – Initially, include the following improvements at the dog park:
•
•
•
•
•
•

4-foot-tall chain link fence with a single gate
Covered trash receptacle
Dog waste bag dispenser
Benches
Vegetative screening along property line and between other recreational facilities
Ground cover as needed to prevent soil erosion
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We recommend postponing the installation of water fountains until the Town fully assesses the
use and impacts of the dog park.
7. Funding – Serve as fiscal agent to accept donated funds for the development of the dog park.
8. Regulations – Adopt the following rules and post them on a sign at the gate to the dog park:
• Hours: 8 am to 8 pm (alternatively close at sunset)
• Use dog park at your own risk. Per Maine State Law, dog owners or keepers are solely
liable for damages or injuries caused by their dog.
• Pick up and dispose of dog waste in trash receptacle.
• Dogs must be licensed, inoculated, and healthy.
• Dogs must be on leash when entering and exiting the dog park gate.
• Dogs must be supervised and under voice control at all times.
• No aggressive dogs. Dogs displaying aggressive behavior must be removed from the dog
park.
• No persistent barking. Dogs barking persistently must be removed from the dog park.
• No more than three dogs per adult.
• No dogs under 4 months old.
• No female dogs in heat.
• No children under 13 without an adult.
• No children under 4 years old.
• No smoking, glass containers, human food, or dog treats.
9. Parking – As a separate issue, the Committee will make a recommendation for the
improvement and management of the dirt parking area that is accessed from Main Street
(Route 3).
BACKGROUND
Support for the Dog Park
• Benefits identified by the American Kennel Club:
- Allows dogs to exercise and socialize safely.
- Promotes responsible dog ownership.
- Provides an outlet for dog owners to socialize.
- Makes for a better community by promoting public health and safety.
• 720 households (about 30%) in Bar Harbor have at least one dog. 860 licenses have been
issued.
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• Good use of an underutilized area of the Athletic Field. The dog park would improve the
area and discourage undesirable activities.
• Convenient location for residents and tourists; most users would walk to the dog park.
• Users will maintain, monitor, and care for the dog park.
• Private donations will fund the improvements.
Concerns for the Dog Park
Resources:
• Damage to trees root systems and undergrowth.
• Removal of trees that provide screening, noise attenuation, and soil stabilization.
• Impacts to groundcover that would denude vegetation, cause erosion, and create mud
puddles.
• Impacts to Cromwell Brook (siltation and water quality).
Operations:
• Public Works Department inability to support maintenance, including garbage removal.
• Demands on police department to enforce rules.
• Sanitation and contamination issues related to garbage and dog feces/urine.
Neighborhood:
• Noise from barking and dog owners’ commands.
• Concentration of dog activities will cause greater impacts than the current dispersed use.
• Parking demand and enforcement issues.
• Additional use from tourists who would learn about the dog park from social media
platforms and websites, such as Travel Advisor, and increase traffic and parking
congestion.
• Adverse impact to neighboring residential and commercial property values.
• Adverse impact to business operations.
• Aesthetic/visual impacts of fencing and other facilities.
Comparison of Dog Parks in Maine
Location/Name
Augusta Dog Park
Bangor Dog Park
Orland Community Center Dog Park
Portland - Valley Street Dog Park
Lewiston - Robin’s Garden & Dog Park (private)
Belfast Dog Park
Thomaston Dog Park (private)

Acreage
0.3 acre
0.3 acre
0.5 acre
0.8 acre
0.9 acre
1.2 acres
1.5 acres
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Population
18,697
32,262
2,181
66,215
36,225
6,679
2,745

Brunswick - Merrymeeting Dog Park

1.5 acres

20,535

Note: None of the dog parks listed above is located where it could impact residential areas or
lodging establishments.
Town Parks in Downtown Bar Harbor
Town Park
Barker
Harborview
Village Green
Agamont
Grant
Glen Mary
Athletic Field
TOTAL ACREAGE

Lot Acreage
0.1
0.3
1.4
1.5
1.8
5.9
12.3
23.3

Percent of Total Park Acreage
0.4
1.3
6.0
6.4
7.7
25.3
52.8
100.0

Size Comparison of Town Recreational Facilities
•
•
•
•
•
•

Skate Park = 0.10 acre
Tennis Courts = 0.25 acre
Playground = 0.35 acre
Dog Park (proposed) = 0.50 acre
Glen Mary Pool = 0.85 acre
Ballfield = 1.10 acre
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Acquired Property Policy

7/5/2022 30-May-

1997
Town of Bar Harbor
1. GENERAL
1.1.

This policy is hereby adopted under authority of 30 MRSA section 3001, as
amended, and shall be known as and may be cited as the "Acquired Property Policy
for the Town of Bar Harbor" and shall be referred to herein as the "policy".

1.2.

The purpose of this policy is to establish and dictate a procedure whereby real
property, acquired in accordance with 36 M.R.S.A. section 1208, as amended, shall
be managed, administered and disposed of by the Town of Bar Harbor.

1.3.

For the purposes of this policy, the following definitions shall be observed:
A.

"Foreclosed Tax Lien" shall mean a tax or sewer lien mortgage that has
automatically foreclosed pursuant to the provisions of 36 M.R.S.A. section 942
and 943, 30-A M.R.S.A. section 3406(2) and 38 M.R.S.A. section 1208.

B.

"Just Value for the Current Year Taxes not Assessed" shall mean the amount
of taxes that would have been assessed to the property if it had not been owned
by the municipality on April 1st of the year in which it is sold by the
municipality. The intent of this definition is to recover for the municipality,
those taxes which would have been assessed to the property if it had been
privately owned on April 1st in the year in which it is sold.

C.

"Mail" shall mean regular, first class mail, postage prepaid.

CD.

"Manufactured Real Property" shall mean any structure, building or dwelling,
having been constructed or fabricated elsewhere and transported, in whole or
in part, to and placed, set or installed, permanently or temporarily, upon land
within the municipality. For the purpose of this policy, manufactured real
property shall be commonly referred to as real property as defined below.

DE.

"Municipality" shall mean the Town of Bar Harbor.

EF.

"Prior Owner" shall mean the person or persons, entity or entities, heirs or
assigns to whom the property was most recently assessed for municipal tax
purposes.

FG.

"Quitclaim Deed" shall mean a signed, legal instrument releasing the
municipality's right, title or interest in real estate property, acquired by virtue
of foreclosed tax liens, to an individual or individuals, entity or entities without
providing a guarantee or warranty of title to same.
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GH.

"Real Property" shall mean all land or lands, and all structures, buildings,
dwellings, tenements and hereditaments, including manufactured real property,
located or relocated upon any land or lands connected therewith and all rights
thereto and interests therein.

HI.

"Acquired Property" shall mean that real property acquired by the municipality
by virtue of a foreclosed tax lien as defined above.

IJ.

"Tax Lien" shall mean the statutory lien created by 36 M.R.S.A. section 552
and 30-A M.R.S.A. section 3406(2), as amended.
2. Management and Administration

2.1.

Following statutory foreclosure of a tax lien mortgage, title to the real property
automatically passes to the municipality. The management of this property rests
exclusively with the Town Council and its designees, subject to the provisions of
State statutes and local municipal ordinances and regulations. The Council or its
designees shall take steps set forth in the following sections.

2.2.

Should a prior owner express interest in redeeming the property, but is financially
unable to pay the full amount due, the Finance Director is authorized to enter into a
time payment agreement to spread the payment of the full amount due for that tax
year (including interest and fees) over a period deemed suitable by the Finance
Director, not to exceed ten months. The intent is to require the taxpayer to catch up
on his/her taxes, rather than staying "even" or falling behind.

2.3.

Should a prior owner fail to abide by the time payment agreement and become ninety
days or more in arrears, the Finance Director shall refer this matter to the Town
Clerk for action as described below.

2.24

The Town ClerkTreasurer shall send a notice by first class mail, to any and all prior
owners, advising the prior owners that they may purchase the property within thirty
(30) days immediately following the date of mailing, by paying the full amount of
outstanding sewer fees and taxes, including a just value for the current year tax not
assessed, interest and all costs including, but not limited to, notice and insurance
costs, plus an administrative charge of fifty one hundred dollars ($10050.00).

2.35

If payment is not received within the time allotted above, the Town Council shall
determine whether an acquired property is to be retained for municipal use or
disposed of in accordance with provisions of this policy.
3. Retention of Acquired Property

3.1.

Should the Council decide to retain the tax acquired property for use by the
municipality, the following steps shall be followed:

2

114

Acquired Property Policy
19977/19/2022

30-May-

A.

The Town Council shall determine if and when any occupants of acquired
property shall vacate the same.

B.

The Town Council may set a monthly rental fee to be paid by each occupant of
acquired property.

CB. The Town Manager shall pursue a legal action for relief in accordance with the
provisions of Maine law for the purpose of securing a clear title to the
property.
DC. The Finance DirectorTreasurer shall obtain appropriate insurance on the
property.
4. Disposition of Tax Acquired Property
4.1.

Should the Town Council determine that title to acquired property be relinquished
rather than retained by the municipality, the Town Council or its designees shall take
steps set forth in the following sections.

4.2.

The Finance Director Treasurer shall solicit sealed bids for the sale of acquired
property and shall receive bids on a date certain to be determined by the Town
Council.

4.3.

The Finance Director Treasurer shall cause a public notice of the impending public
sale of acquired property to be posted within the Municipal Building and to be
advertised for two (2) successive weeks in a newspaper of general circulation within
the Town, the last notice to be published at least seven (7) days prior to the
advertised sale date.

4.4.

The Finance Director Treasurer shall require the following for proper submission of
bids:
A.

A bid sheet containing a full description of the property being bid upon, and
the bid price.

A.B. A certified cashier's check or postal money order in an amount not less than
10% of the bid price, shall be included as a deposit on the bid. Failure to
submit a deposit shall cause the bid to be automatically rejected.
4.5.

The Finance Director Treasurer shall require that those bid items cited above in 4.4
be sealed in a single plain envelope marked in red "Acquired Property Bid" on the
exterior and either be hand delivered to the Town ClerkTreasurer, or, if mailed,
enclosed within a second envelope addressed to the Town ClerkTreasurer, Town of
Bar Harbor, 93 Cottage Street, Bar Harbor, ME 04609-0337. All bids must be
received by the municipality no later than 10:00 a.m. on the date determined by the
Town Council in section 4.2 above..

3
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4.6.

The Finance Director Treasurer and Tax Collector shall open all bids after the
submission deadline and shall prepare a summary thereof and a recommendation for
the Town Council. The Town Council shall retain the right to accept or reject any
and all bids submitted and shall cause such a disclaimer to be noted in any public
notice soliciting bids. Should the Town Council reject all bids, the property may be
offered again for public sale without notice to any prior owner or owners.

4.7.

The Town Clerk Treasurer shall notify, by mail, all bidders of their decision on all
bids.

4.8.

The Finance Director shall, as a credit to payment, retain the submitted bid price
deposit of any successful bidder, and shall return all other submitted deposits.

4.89.

The Town Council shall require payment in full, from any successful bidder within
thirty (30) calendar days following the date when bids are opened and read. Should
the bidder fail to pay the full balance, the municipality shall retain the bid price
deposit and title to the property.

4.10.

The Town Council may, subject to a show of good cause on the part of the bidder,
extend the time limit in which full payment must be received, by an additional
twenty (20) days. Said extension shall be made only once.

4.911.

The Town Council shall give only a quitclaim deed to convey title to acquired
property.

4.12.

The successful bidder shall be responsible for the removal of any and all occupants
of tax acquired property purchased by him and shall, in writing, forever indemnify
and save harmless the municipality from any and all claims arising out of the sale of
the tax acquired property, by the successful bidder or the occupants of the purchased
property, their heirs or assigns. A signed, written document giving effect to the
provisions of this section, shall be delivered to the municipality with the balance of
the purchase price.
5. Construction and Adoption

5.1.

Should any section or provision of this policy be declared to be invalid, such
decision shall not invalidate any other section or provision of this policy, and to this
end, the provisions of this policy are severable.

5.2.

The provisions of this policy shall not be deemed applicable to a release given by the
Town Council to any person or persons, entity or entities, the sole purpose of which
is to remove any cloud upon title to property arising from defective or unrecorded
discharges of tax liens, provided that the municipality claims no interest whatever in
the property.

4
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5.3.

The failure on the part of the Town Council to abide by any provision of this policy
shall not operate to invalidate any transaction with respect to any acquired property.
The Council may alter any provision as it deems in the best interest of the Town of
Bar Harbor.

5.34.

The policy shall become effective immediately upon adoption by the Town Council.

LEGISLATIVE HISTORY
16-Feb-88 - Original "Tax Acquired Property" Policy adopted.
06-Aug-96 - Town Council adopted new "Acquired Property" Policy.
03-Jun-97 - Town Council amendment regarding redemption.
July 2022 – Town Council revisions
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Town of Bar Harbor
Spending Authorization
The Town Manager is designated by the Charter as the Purchasing Agent for the Town.
Accordingly, the Manager and Department Heads are authorized to spend within budget
appropriations. Purchases within the dollar ranges specified below must meet the requirements
listed.
$0 - $5,0004,000. Formal competitive bidding is not required. However, the purchaser should
endeavor to get the best value for the money spent. Department Head or his designee can
approve the purchase.
$5,0004,000 - $12,000. Verbal quotations shall be solicited from a minimum of three qualified
bidders, if available. The quotes must be documented and attached to purchase order. A
purchase order signed by the Town Manager is required.
$12,000 - $40,000. Written proposals or bids shall be solicited from a minimum of three
qualified bidders, if available and attached to purchase order. A purchase order signed by the
Town Manager is required.
Over $40,000. Written bid specifications or equivalent shall be approved by the Town Manager.
The bid shall be advertised by the most efficient means possible, in order to encourage the widest
possible competition. Sealed bids shall be specified and opened at a public meeting. The Town
Manager may award the bid to the lowest bidder and sign the purchase order or contract. Only
the Town Council may award the bid to anyone other than the lowest bidder.
Total Cost Bidding
If the Town Manager feels that it is in the best interest of the Town not to award the bid
to the low bidder, theyhe may refer the award of the bid to the Town Council. The Town
Council shall award the bid to the best bidder; not necessarily the lowest bidder; keeping in mind
the total cost over the life of the project or equipment, the quality of material, availability of
service, contributions by the bidder to the local tax or employment base and other significant
factors.
Cooperative Purchasing
Competitive bidding requirements may be delegated by the Town Manager to Islandwide, area-wide or State-wide purchasing cooperatives.
Exemptions from Competitive Bidding:
1. Contracts for professional services
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2. Hourly rate contracts, which cannot be effectively estimated.
3. Situations in which it is determined by the Town Manager that only one firm can
effectively provide the required service or materials.
4. Emergency repair or replacement where it is determined by the Town Manager that
the repair or replacement cannot be delayed sufficiently to conform to the policy.
5. The letting of contracts or purchases of additional quantities, where the Town has
recently awarded bids as normally required, and the successful bidder is willing to
honor theirhis original price.
6. Purchases from vendors which have been vetted by a professional association. Such
documentation must be attached to invoices for payment.

LEGISLATIVE HISTORY
4-22-1987 - Original policy adopted.
2-15-1994 - Amended
5-30-1996 - Draft
6-4-1996 - Amended
7-21-2020 -– Amended
July 2022 - AmendedReview
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Personnel Rules
Town of Bar Harbor
Section Chapter

Title

1.0
2.0
3.0
4.0
5.0
6.0
7.0
8.0
9.0
10.0
11.0
12.0
13.0
14.0
15.0
16.0
17.0
178.0
189.0
1920.0
2021.0
2122.0
223.0
234.0
245.0
256.0
267.0
278.0
289.0
2930.0
301.0
312.0
323.0
334.0
345.0
356.0
367.0
378.0
389.0

Preamble
Definitions
Applicability
Administration
Appointment and Employment
Attendance
Vacations
Holiday Leave
Sick Leave
Bereavement Leave
Leave of Absence
Military Leave
Jury Leave
Family Leave
Leave Records
Workers Compensation
Liability Insurance
Life Insurance
Retirement
Social Security
Medical Insurance
Supplemental Insurance
Grievance Procedure
Work Rules and Discipline
Separation of Employment
Salary and Wages
Promotion
Safety
Political Activities
Technology Use
Personnel Files
Examinations
Training
Defective Equipment
Over Time and Compensation Time
Employee Dress and Appearance
Violence in the Workplace
Nursing Mothers in the Workplace
Human Rights
Policy on Harassment

Council Adoption - June 21. 2016
Page
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9
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401.0
412.0
423.0
434.0

Drug Free Work Place
Use of Tobacco Products
Revision to Personnel Rules
Separability and Savings
Repeal and Effective Date

23
23
23
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PREAMBLE
The Town Council of the Town of Bar Harbor hereby adopts, pursuant to Article 5, Part 2, Section 504 of
the Town of Bar Harbor Charter, as revised June 13, 1978 the following Personnel Rules for utilization by the
administration and employees of the Town of Bar Harbor. The general purpose of this policy is to establish a
system of personnel administration that meets the social, economic and program needs of the people of Bar
Harbor. Further, its purpose is to serve to increase the general efficiency in the Town by promoting and
assuring equal rights, well beingwellbeing, and security of all its employees. The Town Council may delete,
amend, modify, or change any or all of the provisions contained in these rules without prior notice to its
unions. The provisions set forth in these rules are not contractual, but rather, are for the general guidance of
the Town in its relationship with its employees.

Commented [KS1]: Rewrite

1.0 DEFINITIONS:
The following definitions shall be used in the interpretation of these rules.
1.1 Appointing Authority - Shall mean the Town Manager, when referring to all Department Head positions,
and to the Department Head, when referring to positions supervised by the Department Head.
1.2 Days - Unless otherwise stated, a “day” means a calendar day.
1.3 Department Head - Shall consist of the Town Clerk, Fire Chief, Police Chief, Public Works Director,
Harbor Master, Planning Director, and Finance Director.
1.4 Employee - denotes Aany person appointed to a regular full-time or part-time position by the appointing
authority.
1.5 Employee, Regular - means the Harbormaster and Aany employee who is scheduled to work year-round
for not less than thirty-seven five (3735) hours per week.
1.6 Employee, Part-Time -– denotes aAn employee who is scheduled to work more than twenty (20) and less
than thirty-seven five (3735) hours per week. Employees in this category receive vacation leave, holiday leave,
sick leave, but no insurance benefits or other fringe benefits.
1.7 Employee, Seasonal - denotes aAn employee who is appointed to a position working a full work week,
but for a finite season, such as summer, winter, etc. Employees in this category receive no limited benefits
based on state law.
1.8 Employee, Temporary - denotes aAn employee who works for a finite period of time less than six
months. Employees in this category receive no limited benefits based on state law.
1.9 Family, Immediate - includes Includes father, mother, sister, brother, spouse, domestic partner, child,
stepparents, grandparents, step-children, parents-in-law, or foster parents.
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Commented [KS2]: Is the threshold different? I thought we
had to offer insurance benefits at a number below this by state law.

1.10 He, She, Him, Her, His, Hers - denotes both female and male employees and is used here only as a
matter of convenience.
1.101 Pay Period - consists Consists of two consecutive work weeks.
1.112 Work Week - shall Shall consist of the days Sunday through Saturday.
1.123 Family - For the purposes of Health Insurance coverage, family will include wife, husband, legally
dependent children, and domestic partner as defined by the affidavit provided by the Maine Municipal
Employee Health Trust.
2.0 APPLICABILITY:
These Personnel Rules shall apply to all employees, except that the following chapters and sections shall not
apply to employees subject to a written contract or collective bargaining agreement nor to part-time and
temporary employees unless explicitly stated in those chapters: Chapters 6, 7, 8, 9, 10, 11, 12, 13, 18, 19, 20,
22, 23, and 34 and Section 4.2. School Department employees are not covered by these personnel rules.
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3.0 ADMINISTRATION:
The Town Manager shall be the Personnel Administrator. It shall be the duty of the Town Manager to: (1)
encourage and exercise leadership in the development of the Town personnel practices among departments
of the Town; (2) advise the Town Council on manpower staff utilization; (3) foster and develop programs for
the improvement of employee effectiveness including training, safety, health, counseling, proper courtesy
when dealing with the public, and respect for municipal property; (4) establish and maintain records of all
employees in the public service in which there is set forth as to each employee the job title, pay or status, sick
leave, vacation time, and other relevant data; apply and carry out these rules and perform any act which may
be necessarily desirable to carry out for the purposes and provisions of these Personnel Rules.
3.1. Equal Employment Opportunity
The Town provides equal employment opportunity to all applicants and employees. This policy applies to all
employment-related decisions, including recruiting, hiring, assigning, supervising, training, upgrading, transfer,
compensation, benefits, discipline, discharge, promotion, and education. The Town will not discriminate in
employment opportunities or practices against any individual on the basis of race, color, religion, sex
(including pregnancy, gender identity, and sexual orientation), parental status, national origin, age, disability,
genetic information (including family medical history), political affiliation, military service, or any other nonmerit based factors. with regard to race, color, ancestry, national origin, religion, political affiliation, sex,
marital status, age, sexual orientation, physical or mental disability, or any other status protected by law.
The Town will make reasonable accommodations for applicants and qualified individuals with known
disabilities unless doing so would result in an undue hardship to the town.
Any employees with questions or concerns about any type of discrimination in the workplace are encouraged
to bring these issues to the attention of their immediate supervisor, Department Head, or the Town Manager.
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Employees can raise concerns and make reports without fear of reprisal. Anyone found to be engaging in any
type of unlawful discrimination will be subject to disciplinary action, up to and including termination of
employment.
4.0 APPOINTMENT AND EMPLOYMENT:
4.1 Appointment - Appointment to any position within the employ of the Town will be by the Town
Manager, except that positions of Department Head status are appointed by the Town Manager and
confirmed by the Town Council. The Town Manager may delegate this responsibility to the Department
Heads, as provided by Charter Section 4.04Article IV §C-21. (Ff). Applicants may be required to submit to
various employment tests before employment. Other than for positions governed by law or regulations, there
is no arbitrary age limit below or beyond which applicants will be employed, provided they are qualified to
perform the work required. No more than one member of an immediate family may be employed as a regular
employee in any one department at the same time, nor can anNo employee may be hired or promoted into a
position in which he or shethey would supervise or be supervised by any member of his or hertheir
immediate family.
Once appointed, all employees are considered probationary for the first six (6) months of employment. An
employee may be terminated without cause and without recourse to the grievance procedures contained in
section 22 at any time during this probationary period.

Commented [KS4]: Should this be nine months?
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4.2 Lay-off - Any employee who is laid off and who shall have had a good record as of the date of
termination shall be given preference over other new applicants for any new positions or positions which are
vacated; provided, however, they shall have qualifications equal to those of other applicants. Regular
employees shall be laid off in the inverse order of their seniority. However, Department Heads may demote
an employee to a lower class of position than that to which the employee is qualified rather than laying the
employee off. No regular employee shall be laid off until theyhe has been given at least two weeks’ notice
before the effective date of lay-off. Non-regular employees may be laid off at any time without regard to
provisions of this section. Union contracts with specific language on lay-off procedures shall supersede this
section.
4.3 Evaluation
An evaluation is the examination and review of job performance for purposes of determining continuation of
employment, promotion, demotion, or salary adjustment. Employees shall be evaluated within one month
prior to the completion of the initial probationary period and once each year thereafter. Evaluations will be
conducted by the immediate supervisor in a manner which the supervisor shall prescribe.
Employees shall be afforded the opportunity to review and discuss their written evaluation with their
immediate supervisor and shall sign the evaluation as proof of discussion and understanding even if the
employee may not agree with the contents. An employee may prepare a written response to the evaluation.
This response shall be submitted to the individual who performed the evaluation and will become part of the
evaluation. A copy of the complete evaluation will be provided to the employee and placed in his/hertheir
personnel file.
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5.0 ATTENDANCE:
Employees shall be at their respective places of work in accordance with the general or departmental
regulations pertaining to the hours of work. All Department Heads shall insure that each employee is aware
of regular work hours for their respective groups and shall keep daily attendance records and furnish them to
the Finance Director at least every two weeks. Persons arriving before the designated hour for work to begin
shall be allowed on premises but shall not engage in work activities and will not receive compensation for this
time, unless previously authorized. All employees must contact supervisor if unable to attend work. Failure
to do so can lead to disciplinary action.
6.0 VACATIONS:
6.1 Accrual Schedule: Employees shall accrue vacation leave according to the following schedule:
Years of Service Days of Vacation
1–5
6
7
8
9
10
11
12
13
14
15
18
21
24
27
30
33

10 days
11 days
12 days
13 days
14 days
15 days
16 days
17 days
18 days
19 days
20 days
21 days
22 days
23 days
24 days
25 days
26 days

Exempt salaried employees shall receive an additional five (5) days of vacation leave per year, in recognition
of the fact that they receive no additional compensation for additional hours worked.
For purposes of computing leave entitlement, if an employee regularly works an eight (8) hour day, their leave
day is eight hours long. If they regularly work a six hour day, their leave is six hours long, etc.
6.2 Accrual Limit: Vacation leave shall accrue at a rate of 1/26th of the employee’s entitlement (on their next
anniversary date) per pay period. The anniversary date is defined as the last regular (not temporary or parttime) date of hire. Years of service shall be computed from the last date of regular hire to the most recent
anniversary date. Additional vacation leave shall not accrue if, at the employee’s anniversary date, their total
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accrual is greater than twice their vacation entitlement. The accrual will not start again until the employee’s
balance is below the above-mentioned limit plus any un-accrued time since their anniversary date.
6.3 Scheduling: Vacation shall be granted on a first come, first served basis. The supervisor shall approve all
vacation usage.
7.0 HOLIDAY LEAVE:
7.1 Paid Holidays – All regular and part-time employees including those on probation shall be entitled to the
following paid holidays:
New Year’s Day
(Jan. 1)
Martin Luther King Day
(3rd Monday in Jan.)
Presidents’ Day
(3rd Monday in February)
Patriot’s Day
(3rd Monday in April)
Memorial Day
(Last Monday in May)
Independence Day (July 4)

Commented [KS7]: Juneteenth? Indigenous People’s Day?
This would work to be in line with Federal Government. Regarding
Juneteenth, a survey from towns in Maine at beginning of 2022 had
51 responded, 29 have adopted, 9 were considering – 75% have
adopted or are considering.

Labor Day
(First Monday in September)
Veteran’s Day
(November 11)
Thanksgiving Day
(Last Thurs. in November)
Day after Thanksgiving
(Last Friday in November)
Christmas Day
(December 25)
Juneteenth and/or Indigenous People’s Day?

Commented [KS8R7]: Its estimated to cost about 20k per day
off for a staff of 75 FTEs

Paid holidays falling on a Saturday shall be celebrated on the preceding Friday. Paid holidays falling on a
Sunday shall be celebrated on the following Monday.
7.2 Holidays Worked A. Salaried employees shall receive no additional holiday pay in excess of salary.
B. Hourly Police Department and Fire DepartmentDispatch employees shall receive a lump sum
payment in December of each year for holiday pay; however, regular Police and Fire Department and
Dispatch employees may take the paid holiday off at a different time in lieu of receiving holiday pay. New
hires with less than one (1) year of’s service shall be paid on a pro-rated basis.
C. Hourly employees shall receive time and a half if actually working on a holiday.

Commented [KS9]: This question came up during the Senior
Staff meeting: If working on a holiday, could there be comp time
earned?

Commented [KS10]: This was requested by Senior Staff

8.0 SICK LEAVE:
8.1 Accrual - Each regular and part-time employee shall earn sick time at the rate of one (1) day for each
calendar month worked, accumulated to a maximum of 120 working days. This sick time will be accrued at a
rate of 1/26th of the employee’s yearly entitlement per pay period. For purposes of computing sick leave, if
an employee regularly works an eight (8) hour day, their leave day is eight hours long. If they regularly work a
six hour day, their leave is six hours long, etc.
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Commented [KS11]: How does this translate if you go from
part-time to full-time?

8.2 Use - Sick leave may be used only in the following cases:
A. Personal illness or l incapacity.
B. Personal illness or physical incapacity of the employee’s immediate family, such that the employee’s
attendance is required.
C. Appointments of the employee or immediate family with a medical provider, but only if this cannot be
scheduled during non-working hours.
8.3 No Payout - Sick leave is a privilege granted by the Town for those persons when they are sick and unable
to work. Therefore, sick leave may not be credited towards retirement time, vacation time, or in any other
way construed to be supplemental to salary or wages.
8.4 Abuse - Willful abuse of the sick leave privilege shall be cause for disciplinary action in accordance with
the provisions of Article 2322 – Work Rules and Discipline. Whether usage constitutes willful abuse will be
within the discretion of the Town Manager.
8.5 Excuse May be Required - The Town, at its discretion, may require the employee to provide a written
statement from the employee’s physician showing the need for sick leave if it extends longer than three (3)
consecutive days. The employee shall, when and at the time requested, advise the Town of his their medical
status and his availability for to work. If the Town believes with good reason that an employee is abusing sick
leave or shows a consistent pattern of suspected sick leave abuse, then the Town may take appropriate
discipline in accordance with the disciplinary provisions of Article 2322 – Work Rules and Discipline.
8.6 Notice to Supervisor - Employees to be absent shall report such fact to their supervisor within the first
fifteen minutes of the working day, together with the reason for their absence, except that in the Police
Department, the Policy and Procedure Manual shall govern.
8.7 Sick Leave Transfer - Upon a written request from an employee, the Town Council may, in its sole
discretion during executive session, allow any other employee to donate sick leave days from his/her their
sick leave account to another Town Employee who has depleted his/hertheir sick leave account. (Amended
May 5, 1992).

Commented [KS12]: How often does this get used? And how
often does one use and then leave employment after use?
Commented [KS13R12]: 13 out 16 in the last decade have
since left employment with the town.

Employees who donate vacation/sick time from their unused balance must adhere to the following
requirements: 1) the minimum that an employee can donate per request is 1 day (pro-rated if the donor and
donee work a different number of hours per day); and, the maximum that any employee can donate per
request is 10 days, but no more than 50% of that employee’s current balance; 2) employees cannot borrow
against future vacation/sick time to donate; 3) employees who receive donated vacation/sick time may
receive no more than 60 days within a rolling 12 month period; 4) employees who are currently on an
approved leave of absence cannot donate vacation/sick time.
Employees who would like to make a request to receive donated vacation/sick time are required to complete
a written request which will include authorization to present the request to the employees of the Town for the
sole purpose of soliciting donations. Employees who wish to donate vacation/sick time to a co-worker in
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need who has been authorized by Town Council must complete a written donation confirmation. The
Finance Director or their designee will verify donors meet criteria. Requests for donations of vacation/sick
time and any such donations must be approved by the Town Manager.
If the recipient employee has available vacation/sick, vacation, comp, or holiday time in his/hertheir balance,
this time must be used prior to applying any donated vacation/sick time. Donated vacation/sick time may
only be used for time off related to the approved request. Vacation/sick time donated that is in excess of the
time off needed will be returned to the donor.
9.0 BEREAVEMENT LEAVE:
A regular employee shall be allowed up to three (3) working days with pay in the event of a death in the
immediate family. Special consideration may be made by the Town Manager when exceptional or unusual
circumstances are a factor. Additional Leave of up to one day may be granted at the discretion of the Town
Manager to attend the funeral of a distant relative or friend.
10.0 LEAVE OF ABSENCE:
A regular employee who needs an absence from work for a reason other than those covered elsewhere in
these policies may be granted a leave of absence without pay by the Town Manager for a period not in excess
of one year. An employee desiring such time off must apply in writing to the Town Manager at least one
week in advance of the requested leave, when possible. The request must specify the reasons for the leave
and the length of time requested. Such requests will be evaluated on an individual basis by the Town
Manager, with input by the Department Head or other supervisor.
Upon completion of the leave of absence the employee may be able to return to their regular position if that
position is still available and suitable. In the event the position has been abolished or reassigned in their
absence or is otherwise no longer available or suitable, the employee shall be given a position of equal
classification, status, and salary if such position is available. If no such positions are available, the employee
may apply for any other job that is vacant and for which the employee is qualified. If no such positions exist
or if the employee is not the best candidate for such position, the employee’s employment may be terminated.
Failure to use the leave of absence for the purposes for which it was originally approved or failure to comply
with these provisions could result in termination or loss of seniority rights for the employee involved. No
employee shall receive salary or benefits while on leave of absence. Insurances may be continued at 100%
employee expense. When computing length of service for any reason, time spent on leave of absence will not
be included. In effect, this changes the anniversary date of the employee for vacation increases and other
benefits.
The granting or denial of a leave of absence under this section shall be solely within the discretion of the
Town Manager and shall not be subject to the grievance procedure.
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11.0 MILITARY LEAVE:
The Town of Bar Harbor complies with state and federal military leave laws. Any individual with questions
about such leave should direct them to their supervisor or Department Head.
12.0 JURY LEAVE:
The Town shall continue to pay an employee for their standard work week while on jury duty. The employee
shall endorse and surrender all checks for jury duty to the Town but may keep any checks for mileage (if
personal vehicle is used). Employees excused from jury duty during normal shift hours must report back to
work.The Town shall pay the regular rate of pay to an employee while on jury duty for a period of up to 30
days. The employee shall surrender all jury pay to the Town for any day during which the Town is paying the
employee’s regular pay. Employees excused from jury duty must report back to work if excused from jury
duty during normal working hours.
13.0 FAMILY LEAVE:
13.1 Maine Family Medical Leave Act:
The purpose of this section is to comply with the Maine Family Medical Leave Act (MFMLA) Requirements
Act, 26 M.R.S.A. sub chapter 843 et seq. Any terms used herein that are defined in said act shall have the
meaning prescribed by said act. Nothing herein is intended to be or shall be deemed to be inconsistent with
said act.
A. 13.1 State law permits an eligible employee to take up to 10 weeks of unpaid leave during a 2 year
period. In order to qualify for Mstate FMLA leave, an employee must have worked for the Town for
at least 12 consecutive months prior to the need for the leave.
Leave under the Mstate FMLA is available for the following reasons:
• A serious health condition of the employee;
• The birth of the employee’s child or the employee’s domestic partner’s child;
• The placement of a child age 16 or less with the employee or with the employee’s domestic
partner in connection with the adoption of the child by the employee or the employee’s
domestic partner;
• A spouse, domestic partner, child, domestic partner’s child, or parent with a serious health
condition;
• The donation of an organ of the employee for a human organ transplant; or,
• The death or serious health condition of the employee’s spouse, domestic partner, parent, or
child if the spouse, domestic partner, parent or child as a member of the state military forces,
or the US Armed Forces, including the National Guard and Reserves, dies or incurs a
serious health condition while on active duty.
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B. 13.2 Serious Health Condition -– "“Serious health condition”" means an illness, injury, impairment
or physical or mental impairment that involves”:
1. A. inpatient care in a hospital, hospice or residential medical care facility; or
2. B. continuing treatment by a health care provider.
C. 13.3 Family Medical Leave Entitlement - The following conditions apply to family medical leave:
1. A. The employee must give at least 30 days notice of the intended date upon which family
medical leave will commence and terminate, unless prevented by medical emergency from
giving that notice;
2. B. The Town may require certification from a physician to verify the entitlement to and
amount of leave requested by the employee; and
3. TC. The Town and employee may negotiate for more or less leave, but both parties must
agree.
D. 13.4 Unpaid Leave - Family medical leave shall consist of unpaid leave.
E. 13.5 Leave taken intermittently or on a reduced leave schedule.

Intermittent or reduced leave schedule family medical leave may be taken subject to the following
limitations. Leave taken for birth or adoption of a child may not be taken intermittently or on a reduced
leave schedule unless the employee and the Town agree otherwise. Leave for an employee’s serious
health condition, the employee’s defined family member’s serious health condition, or organ donation
may be taken intermittently or on a reduced leave schedule when medically necessary. If the requested
leave is foreseeable based on planned medical treatment, the Town may require the employee to
transfer temporarily to an available alternative position offered by the employer for which the employee
is qualified and that: (1) has equivalent pay and benefits; and (2) better accommodates recurring periods
of leave than the regular employment position of the employee.
F. 13.6 Restoration - Any employee who exercises the right to family medical leave upon expiration of
the leave, is entitled to be restored by the Town to the position held by the employee when the leave
commenced or to a position with equivalent seniority status, employee benefits, pay and other terms
and conditions of employment. This subsection does not apply if the Town proves that the employee
was not restored as provided in this subsection because of conditions unrelated to the employee's
exercise of rights under this section.
G. 13.7 Maintenance of Employee Benefits - During any family medical leave taken under this section,
the Town shall make it possible for employees to continue their employee benefits at the employee’'s
expense.
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H. 13.8 Benefit Accrual - The taking of family medical leave under this section shall not result in the loss
of any employee benefit accrued before the date on which the leave commenced.
I.

13.9 Effect on Collective Bargaining - Nothing in this section may be construed to affect the Town's
obligation to comply with any collective bargaining agreement or employee benefit plan that provides
greater family medical leave rights to employees than the rights provided under this section.

J.

13.10 Rights Not Diminished - The family medical leave rights mandated by this section may not be
diminished by any collective bargaining agreement or by any employee benefit plan.

K. 13.11 Contract Rights - Nothing in this section may be construed to affect or diminish the contract
rights or seniority status of any other employee of the Town.
L. 13.12 Unlawful Interference or Denial of Rights - The Town may not interfere with, restrain or deny
the exercise of or the attempt to exercise any right provided by this section.
M. 13.13 Unlawful Discrimination Against Exercise of Rights - The Town may not discharge, fine,
suspend, expel, discipline or in any other manner discriminate against any employee for exercising
any right provided by this section.
N. 13.14 Unlawful Discrimination Against Opposition - The Town may not discharge, fine, suspend,
expel, discipline or in any other manner discriminate against any employee for opposing any practice
made unlawful by this section.
13.2 Federal Family Medical Leave ActFEDERAL FAMILY MEDICAL LEAVE:
The purpose of this section is to comply with the Federal Family Medical Leave Act (FMLA). Employees
who have worked for the Town for at least twelve (12) months and at least 1,250 hours during the prior
twelve (12) months may take up to twelve (12) weeks of leave (FMLA leave) during a rolling 12 month period
for the following reasons:
1. 1. Birth and/or care of a newborn child of the employee;
2. 2. Placement of a child into the employee’s family for adoption or by a foster care
arrangement;
3. 3. Care of the employee’s spouse, child or parent who has serious health condition; or
4. I4. Inability of the employee to perform the functions of the employee’s position due to a
serious health condition.
5. 5.
Servicemember family leave under FMLA. Upon proper certification, an eligible
employee who is the spouse, son, daughter, parent, or next of kin of a covered
servicemember is entitled to a total of 26 workweeks of leave during a 12-month period to
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care for the servicemember. The leave described in this paragraph shall only be available
during a single 12-month period.
13.3 Specific provisions of MFMLA and FMLA in the Town of Bar Harbor
FMLA leave is unpaid, except that if an employee has accrued sick, compensation time, holiday time, or
vacation leave, the employee shall use such leave (in that order) before the leave becomes unpaid.
Employees who are on FMLA leave continue to accrue sick and vacation time at their current rates.
Depending on the circumstances, an employee may be entitled to State and/or Federal FMLA leave. An
employee eligible for both forms of leave will be entitled to whichever law provides the greater benefit.
Where an employee requests intermittent leave or leave on a reduced hours basis due to a family member’s or
the employee’s own serious health condition, the Town has the option, in its sole discretion, to require the
employee to transfer to a temporary alternative position for which the employee is qualified and which better
accommodates the intermittent leave or reduced hours leave than the employee’s regular job. The temporary
position will have equivalent pay and benefits as the employee’s regular position unless the employee works a
reduced amount number of hours in which case the pay will be reduced in a corresponding manner.
When the necessity of leave is foreseeable due to the expected birth or placement of a child, the employee
must provide the Town at least thirty (30) days’ notice of the employee’s intention to take leave. Where the
necessity for leave is due to a family member’s or an employee’s own serious health condition and is
foreseeable based on planned medical treatment, the employee must give at least thirty (30) days’ notice, or as
soon as practical if treatment starts in less than thirty (30) days, and make a reasonable effort to schedule the
treatment so as not to unduly disrupt the operation of the Town, subject to the approval of the healthcare
provider.
Any leave request based on a family member’s or employee’s own serious health condition must be supported
by certification from a healthcare provider.
During family leaves of absence, the Town will continue to pay its portion of the health insurance premiums
and the employee must continue to pay his/hertheir share of the premium. If the employee does not return
to work after the expiration of the leave, the employee may be required to reimburse the Town for payment
of health insurance premiums during the family leave.
The Town may require an employee on FMLA leave to report periodically on his/hertheir status and the
intention of the employee to return to work, and also periodic re-certification of the medical condition. An
employee taking leave due to the employee’s serious health condition may be required to obtain certification
that the employee is able to resume work.
Employees who return to work from family leave of absence within the twelve (12) weeks are entitled to
return to their position or an equivalent position without loss of benefits or pay, unless (a) their employment
with the Town would have terminated if no leave had been taken; (b) they have given notice of their intent to
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terminate their employment; or (c) they cannot, with or without reasonable accommodations, safely perform
the essential functions of the position to which they may be restored.
14.0 LEAVE RECORDS:
The Town shall keep the official records of leave accrued and used. The Town shall give periodic reports to
the employees showing the balances in their accounts. Employees are encouraged and required to report any
discrepancies to their supervisor immediately.
15.0 WORKERS COMPENSATION:
Employees who are injured in the performance of their work may be entitled to Workers’ Compensation
benefits in an amount prescribed by and administered in accordance with state law. Employees may use
accrued unused sick leave to supplement Workers’ Compensation. The Town may initially send an injured
employee to a physician of the Town’s choice and at the Town’s expense. The Town may also require a
return-to-work medical evaluation.
All accidents or injuries, no matter how minor, must be reported immediately to the Department Head. The
Department Head shall notify the Finance Director or their designee no later than the next business day. The
Finance Director or their designee shall give notice to the Worker’s Compensation carrier.
16.0 LIABILITY INSURANCE:
The Town of Bar Harbor maintains public official’s liability insurance, ambulance malpractice insurance, and
police professional insurance and will pay the cost of legal defense expenses for its employees for actions that
may arise out of the normal course of their work to the extent and under the circumstances permitted by the
Town.
17.0 LIFE INSURANCE:
(moved to section 21)
178.0 RETIREMENT:
The Town will contribute to only one of the following retirement programs for all regular employees. The
employee may choose either or neither program.
178.1 I.C.M.A Retirement Corporation - The Town will match the employee’s contribution to this deferred
compensation program up to 6.5% of the employee salary.
187.2 Maine Public Employees Retirement System - The Town will continue to contribute to the Defined
Benefit MPERS program in such amounts as required by the agreement with MPERS. Employees currently
participating in the MPERS will be allowed to continue to do so. Membership is an irrevocable decision.
178.3 Retirement Health Savings Plan - The Town agrees to provide a Retirement Health Savings (RHS) to
employees. For employees who have accumulated their maximum amount of sick leave, the Town will
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calculate the amount of sick leave the employee would have earned beyond his/hertheir maximum following
each calendar year, the Town will then contribute twenty-five percent (25%) of that lapsed amount to the
employee’s RHS account. For example, if an employee reached his/hertheir maximum accumulation of sick
leave time (960) hours in this unit at the end of June and did not take any sick leave for the remainder of the
calendar year, he/shethey would have earned an additional 48 hours of sick leave, the Town will credit to the
individual’s RHS account the dollar value of 25% of the 48 hours (12 hours) to the employee’s RHS account.
In addition, employees who use 24 hours or less of sick leave per calendar year will have eight (8) hours of
pay credited to their RHS accounts. The Town will compute this contribution using the December 31 st wage.
189.0 SOCIAL SECURITY:
The Town participates jointly with all employees in Social Security and it is a condition of employment that all
regular employees contribute.
1920.0 MEDICAL INSURANCE:
1920.1 The Town will provide regular employees the choice of the Maine Municipal Employees Health Trust
(MMEHT) Point of Service (POS)PPO-1500 Plan or the Town of Bar Harbor Alternative Coverage Plan
(Opt Out) which are further outlined in the Employee Benefits summary. . Employees taking health
insurance shall contribute towards the cost of health insurance in an amount to be established by the Town.
The Town may change the contribution formula or total level in its sole discretion.
1920.2 Alternative Coverage Plans (Opt Out)
If a regular employee does not take the Town-offered insurance program and annually provides evidence that
he/shethey and theirhis/her family has comparable health insurance coverage, the Town will pay to the
employee out-of-pocket health insurance expenses, including premiums, co-payments and deductibles for
eligible procedures under the Town’s insurance coverage up to what the employee would otherwise be
entitled for each 12 month period of coverage. The method of reimbursement under this “opt out” option
can be through one of two methods, selected by the employee once per year before the beginning of each
calendar year.
A) Health Reimbursement Plan-qualified tax free direct reimbursements to employee.
B) Wage Stipend-bi-weekly payment of a stipend through payroll. This is a fully taxable method of
reimbursement. The amount of stipend to be paid is an amount determined by the Town Council and
adjusted from time to time. No submittal of medical receipts, etc. is required under this choice.

21.0 SUPPLEMENTAL INSURANCE:
Regular employees may elect to purchase other insurance programs through payroll deduction at group rates
100% employee cost.)
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Commented [KS14]: Is this benefit written, explained, and
approved elsewhere? I remember seeing in prior Council packet,
they reviewed and approved reimbursement amounts in the fall.
What’s that tied to?

Group life insurance and group accidental death insurance are available to regular employees at the
employee’s expense. The option to join is at the employee’s discretion at the time of employment, and the
cost of participating while an active employee is borne by the employee. The Town assumes the cost for
retired Maine PERS employees, if the employee was a member prior to retirement.

Commented [KS15]: This was removed because it’s in the list
of benefits

212.0 GRIEVANCE PROCEDURE:
The purpose of the grievance procedure is to settle the employee’s grievance on as low an administrative level
as possible so that a swift and efficient remedy may be found to the problem. Employees are encouraged to
discuss problems openly and honestly with their supervisors prior to filing a grievance.
212.1 Grievance Defined - A grievance is hereby defined as any dispute, controversy, or
misunderstanding which may arise under the interpretation or application of these rules. Grievances filed
must include a reference to the specific section alleged to be violated.
212.2 Step One - Within ten twenty-one (1021) days of the event giving rise to the grievance, the employee
shall file a written grievance with their supervisor. The supervisor shall hold a meeting regarding the grievance
within five seven (57) days of the request. The supervisor shall have ten seven (107) days to provide a written
response to the grievance after the meeting.
212.3 Step Two - In the event the decision of the supervisor as rendered in Step One is not acceptable to the
employee, she they shall have ten seven (107) days to notify the Town Manager in writing of her their desire
to pursue the grievance. The Town Manager shall hold a meeting regarding this grievance within fifteen
fourteen (1514) days of such a request. The Town Manager shall have ten seven (107) days in which to render
a written decision of the grievance after the meeting.
212.4 Step Three - The employee may appeal the decision of the Town Manager to the Town Council only if
the appeal relates to disciplinary action at the level of a suspension or higher. The employee must file a
written notice of appeal with the Town Clerk within ten fourteen (1014) days of notification of the Town
Manager’s decision in Step Two. The Town Council shall schedule the appeal to be heard within thirty (30)
days of the Clerk’s receipt of the notice of appeal. The Town Council shall render its decision and mail a copy
to the employee within ten fourteen (1014) days of the hearing. The decision of the Council shall be final and
binding.
212.5 Time Limits - The time limits for the processing of grievances may be extended by written consent of
both parties. Employees are advised that the burden of proof is on them to prove that a grievance was filed
or appealed within the time limit specified above.
212.6 Department Heads - In the event that the employee desiring to file a grievance is a Department Head
or otherwise reports directly to the Town Manager, the employee shall submit a written grievance directly to
the Manager and the grievance process shall begin with Step Two.
223.0 WORK RULES AND DISCIPLINE:
Work Rules
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223.1 Employee Compliance - Employees are required to abide by the terms of these rules and to comply
with such regulations as the Town may adopt which are not inconsistent with these rules. Should there be any
doubt as to the employee’s obligations, the employee shall comply with the rules and then file a grievance if
he they feels he they has have been wronged. If the employee disobeys a legitimate order or reasonable work
rule instead of filing a grievance, discipline may be issued and upheld for insubordination based on the failure
to follow the order or rule.
223.2 Operating a Motor Vehicle/DriversDriver’s License Status - An employee who needs a driver’s license
to operate vehicles as part of the job may be suspended without pay or re-assigned to another department,
job classification, or other modified work scenario if said employee’s right to operate a motor vehicle in the
state of Maine is suspended or revoked, or limited in a way that would prevent him them from performing
the functions of the position. No seniority shall accrue during this a suspension. Restoration to duty shall
depend upon obtaining the right to operate a motor vehicle in the state of Maine. Termination could result in
certain circumstances, including, for example, an indefinite license suspension.
Any changes to such an employee’s driving record or license status must be reported to the employee’s
supervisor immediately. Where applicable, failure to maintain a valid driver’s license may be sufficient cause
for immediate termination.

Commented [KS16]: Language about having an employee be
reassigned while working to get their license back (not suspended
approach)

Employees traveling on behalf of the Town must comply with all state, federal, and local traffic rules and
regulations. The Town is not responsible for and will not reimburse an employee for any fine incurred by the
employee for violating a traffic or criminal law while traveling on behalf of the Town.
Employees traveling on Town business are expected to wear seatbelts at all times.
Any accident, no matter how minor, which occurs while any employee is operating a vehicle on Town
business, must be reported immediately to the Town Manager.
Employees who operate vehicles on Town business are strictly prohibited from operating such vehicles under
the influence of alcohol or controlled substances, except for prescription medication authorized by a
physician which does not cause unsafe performance.
Employees are not permitted to use Town vehicles for non-incidental personal business/activity.

Commented [KS17]: What about those I send home with a
vehicle?

Discipline

Commented [KS18R17]: Also, what about on call? Dropping
kids off at daycare? What’s the additional insurance liability for
this?

223.3 Demotion, Dismissal or Suspension - The Town Manager and Department Heads shall have the right
to take such disciplinary action where the facts and circumstances so warrant. Levels of discipline include,
but are not limited to, written warnings, suspension, demotion, and dismissal. Counseling is not considered
discipline.
When an employee’s supervisor (or department head or Town Manager as the case may be) believes that
there are grounds for discipline, the supervisor shall provide the employee with written notice of a
disciplinary hearing. The notice shall include the time, date, and place of hearing, the general nature of the
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offense, and the type of discipline contemplated. At the hearing, the supervisor shall inform the employee of
the facts as understood and give the employee the opportunity to respond. The supervisor shall then decide
whether disciplinary action is warranted, and if so, what disciplinary action is appropriate under the
circumstances. A supervisor or department head may issue discipline up to the level of suspension, and may
recommend to the Town Manger that an employee be demoted or terminated from employment.
Notice of such action must be in writing and filed with the employee no later than the effective date of the
action. Such notice shall specify the penalty and contain a statement of the reason or reasons therefore. The
employee shall have the right to appeal as outlined in the grievance procedure.
223.4 Grounds for Discipline - The reason listed below are illustrations of behaviors, which may be grounds
for discipline:
A. Drinking or using illegal drugs on the job or arriving to work while under the influence of
intoxicating beverages or drugs, or bringing same on job.
B. Failure to follow reasonable orders of superiors.
C. Being habitually late or tardy.
D. Failure to perform the duties of the position properly within the employee’s capability.
E. Negligent or willful damage to Town property or private property while on the job.
F. Conviction of theft or any other crime.
G. Dishonesty, including the falsification of official reports or records.
H. Use of abusive language toward a fellow employee or to the public or failure to treat the public
with respect.
I. Negligently endangering the safety of other employees.
J. General conduct unbecoming a civil servant where such conduct might compromise the
reputation, character, and trustworthiness of the Town employee and / or government.
K. Violation of the work rules (that are not in conflict with these rules).
L. Acceptance of money or a gift by an employee when given under circumstances indicating the
hope or expectation of receiving better treatment than that accorded to the public in general.
M. Documented poor performance without sufficient improvement.
234.0 SEPARATION OF EMPLOYMENT:
234.1 Separation - Upon separation of employment, the Town shall pay all wages owed as well as accrued
vacation pay and, in the case of public safety employees, pro-rated holiday pay due to the employee on the
next regular pay day.
234.2 Voluntary separation - In all cases of voluntary separation, the employee shall provide the Town with
written notice of intent to terminate employment ten fourteen (1014) working days prior to separation from
employment in order to resign in good standing.
245.0 SALARY AND WAGES:
The Town of Bar Harbor desires that the Town employees be paid on a basis that is commensurate with
salaries and wages for comparable work in the Town, in order to attract and retain well-qualified employees.
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Wage increases may be made from time to time upon the recommendation of the Department Head and the
approval of the Town Manager. Salary increases for the Town Manager and Department Heads must be
approved by the Town Council.
256.0 PROMOTION:
The Town of Bar Harbor desires that its employees be given maximum opportunity for advancement within
the service. Present employees shall be given first consideration in filling a vacancy, but it is recognized that
from time to time, for the good of the service, it will be necessary to fill a vacancy from outside. Such a
decision shall be made only after careful review of the qualifications of all Town employees who apply for the
position.
267.0 SAFETY:
The Town of Bar Harbor recognizes that promoting and ensuring the safety of its Employees in the
workplace is both legally required and mutually beneficial. When an employee is injured, the Town loses the
valuable services provided by the employee while the employee suffers from pain, disability, and loss of
income. The Town believes that no job is so important or urgent that employees cannot take time to perform
it safely. Through the collective efforts of Town employees at all levels of the organization, the Town seeks to
provide a work environment free from recognized hazards, including any hazard that may be created through
prohibited use of drugs and alcohol which impairs performance. The Town is committed to the goal of
providing a safe place of employment and sound-operating practices designed to result in safe and efficient
working conditions.
278.0 POLITICAL ACTIVITIES:
278.1 Political Prohibitions - All regular employees shall refrain from the following political activities:
A. A. Using their her employment for the purpose of interfering with or affecting the result of an
election or nomination for a public office;
B. B. Directly or indirectly coercing, commanding, or advising another employee to pay, lend, or
contribute anything of value to a party, committee, organization, agency, or person for political
purposes;
C. C. Serving as an elected official that represents the Town of Bar Harbor e while employed by the
Town. This does not prohibit running for elected office.
278.2 Political Membership - The above prohibitions shall not be construed to prevent a regular employee
from becoming or continuing to be a member of any political organization or expressing her their views on
political matters or from voting with complete freedom in any election.
289.0 TECHNOLOGY USE RULES
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The Town technology resources include computers, printers, phones, cell phones and other peripherals,
programs, data, local and wide area networks, and the Internet. The Town has issued Technology Use Rules
(TUR), available at www.barharbormaine.gov/finance/TUR governing the use of these Town owned
resources.
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3029.0 PERSONNEL FILES:
3029.1 Confidentiality - Certain information contained in a personnel file is public under the Freedom of
Access law. Insofar as permitted by law, all personnel records including home addresses, telephone numbers,
and pictures of employees shall be confidential and shall not be released to any person other than Town
officials unless authorized by the employee.
3029.2 Inspection - Upon request, an employee shall have the right to inspect the official personnel record
maintained for said employee by the Employer. Inspection shall be during regular business hours and shall
be conducted under supervision of the TOWN. An employee shall have the right to make duplicate copies
for one’s own use. No records shall be withheld from an employee’s inspection. An employee shall have the
right to have added to the personnel file a written, signed, and dated refutation of any material which they
consider detrimental or in error. Nothing detrimental may be added to the employee’s file without first
providing a copy to the employee.Upon request, an employee shall have the right to inspect the official
personnel record maintained on said employee. Inspection shall be during business hours and shall be
conducted under supervision of the Town. An employee shall have the right to have added to the personnel
file a written refutation of any material which he considers detrimental or in error.
3029.3 Written Reprimands - No disciplinary actions and/or related documentation which has not previously
been subject of a hearing and processed pursuant to this agreement shall be placed in an Employee’s
personnel file unless the member is first given the opportunity to see a copy of the disciplinary actions being
taken by the Employer.No written reprimands which have not previously been the subject of a hearing shall
be placed in the personnel file unless the employee is first given the opportunity to see a copy of the
reprimand.
29.4 Time Limitations - All discipline actions, not including suspensions or above, placed in an employee’s
file shall be purged from the file if there is no disciplinary offense within the next thirty-six (36) months
subsequent. All employee refutations which go into the personnel file shall also be expunged along with the
items to which they pertain.
3130.0 EXAMINATIONS:
Physical or other examinations required by a governmental body or the Town shall be promptly complied
with by all employees, provided, however that the Town shall pay for all such examinations. The Town shall
not pay for any time spent in the case of applicants for jobs and shall be responsible to employees only for
the time spent at the place of the examination or examinations. The Town reserves the right to select its own
physician. If either an employee or the Town requests a second opinion, the requesting party shall pay for the
exam.
3231.0 TRAINING:
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Mandatory training will be provided at no cost to the employee, including wages paid for the time spent in
travel and in class, but no other time. The Town shall pay all reasonable expenses for mileage, lodging, and
meals. The Town Manager may set a maximum for expenses to be paid daily.
3332.0 DEFECTIVE EQUIPMENT:
3332.1 Operation - The Town shall not require employees to use or operate any vehicle or equipment that is
not, in the judgment of the Department Head, in safe operating condition or equipped with the safety
appliances prescribed by law.
3332.2 Reporting Defects - Employees shall immediately report all dangerous equipment defects to their
supervisor. All other defects shall be reported no later than the end of the shift.

334.0 OVER TIME AND COMPENSATION TIME:
343.1 Over time - All hours actually worked by hourly employees over forty (40) hours in a regular work week
shall be paid at a monetary rate of one and one-half (1 1/2 ) times the base hourly rate of pay.
334.2 Over time compensation - For the purposes of section 343.1, above, “hours actually worked” includes
vacation time, compensation time, sick time, hours compensated for by holiday pay, or hours compensated
for by bereavement leave.
334.3 Compensatory Time - when over time is authorized by the Department Head, the employee shall
accumulate compensatory time. An employee may accumulate compensatory time up to a maximum of
eighty (80) hours at any one time. After the maximum amount of compensatory time has been reached,
additional overtime shall be paid at the overtime rate.
The use of all compensatory time shall have prior approval of the Ddepartment Head. Within the need to
maintain effective Town operations, the Town will make available the opportunity to use the accumulated
compensatory time in accordance with the Towns work load.
334.4 Call-back Pay and Standby Time - Regular employees who are eligible for overtime payments and who
are called to work outside their normal shift shall receive a minimum of two (2) hours pay. This section
applies only when call-back results in hours worked which are not annexed consecutively to one end or the
other of the working day or working shift.
334.5 Records of Hours Worked
Accurately recording time worked is the responsibility of every hourly employee. Federal and state laws
require the Town to keep an accurate record of time worked in order to calculate employee pay and benefits.
Time worked is all the time actually spent on the job performing assigned duties. Hourly employees should
accurately record the time they begin and end their work, as well as the beginning and ending time of each
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meal period. They should also record the beginning and ending time of any split shift or departure from work
for personal reasons. Overtime work must always be approved before it is performed.
Altering, falsifying, tampering with time records, or recording time on another employee’s time record may
result in disciplinary action, up to and including termination of employment.
345.0 EMPLOYEE DRESS AND APPEARANCE:
As representatives of the Town, employees are expected to maintain a neat and professional appearance. The
following types of clothing are prohibited: pants made of jean material of any kind; shorts (unless part of a
suit or the employee works outside); tank or halter tops; strapless tops; cropped tops; clothing that does not
adequately provide coverage or that shows undergarments; torn clothing; clothing with holes; flip flops;
sweatsuits or similar attire; and leggings. This list is not exhaustive. If an employee has a question about
whether a particular type of clothing is permitted under this policy, it should be directed to his/hertheir
supervisor or Department Head. Employees of the Department of Public works are exempt from this section
as union contracts require the Town provide uniforms. Non-union employees in the Public Works
Department are exempt also at the discretion of the Public Works Director.

Commented [KS22]: I’ve violated this… maybe it’s time to
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Management rights over safety requirements/needs

Professional appearance also means maintaining good hygiene and grooming while working. Facial hair is
permitted as long as it is neat and clean. Earrings are acceptable as long as they are not a safety hazard;
however, no more than two earrings may be worn in each ear while working. Rings through the nose,
eyebrow, tongue, or other body parts visible to the public may not be worn while working. All tattoos must
be small in size and not offensive or covered at all time while working. Examples of offensive tattoos could
include, but not be limited to: profanity, scenes depicting nudity or that could reasonably be seen by others
as sexual harassment, scenes that could reasonably be seen by others as racist or discriminatory against any
protected classification, and scenes depicting violence or illegal activity. Employees are expected to be
conservative in the wearing of makeup and scented products.

Commented [KS23]: This needs an overhaul

Employees who violate this policy in the opinion of their Department Head or the Town Manager may be
asked to leave the workplace until they are in compliance. Repeated infractions of this policy may be cause for
disciplinary action.
Under certain limited circumstances, an exception to this policy may be made for an employee with a bona
fide health and/or religious need. To request such an exception, the employee must contact the Town
Manager as soon as the need for the exception arises.
365.0 VIOLENCE IN THE WORKPLACE:
The safety and security of all employees is of primary importance. Threats, stalking, threatening, and abusive
behavior, or acts of violence against employees, visitors, customers, and/or Town facilities or property by
anyone on Town property, on a Town-controlled site, or in connection with Town employment or business
will not be tolerated (even those made in jest). Violations of this policy will lead to corrective action up to and
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including termination and/or referral to appropriate law enforcement agencies for arrest and prosecution.
The Town reserves the right to take any necessary legal action to protect its employees. All employees are
responsible for notifying their Department Head immediately of any threats that they witness or receive or
that they are told another person witnessed or received. Even without a specific threat, all employees should
report any behavior they have witnessed that they regard as potentially threatening or violent or that could
endanger the health or safety of an employee when the behavior has been carried out on Town premises, on a
Town-controlled site, or is connected to Town employment or business. Employees are responsible for
making this report regardless of the relationship between the individual who initiated the threatening behavior
and the person or persons being threatened.

376.0 NURSING MOTHERS IN THE WORKPLACE:
An employee may use either available paid break or meal time or unpaid time each day to express breast milk
for her their nursing child for up to three years following childbirth. The Town will provide an adequate
location for this purpose that is clean and allows the employee to express breast milk in private. The Town
will not discriminate against an employee who chooses to express breast milk in the workplace pursuant to
this policy.
378.0 HUMAN RIGHTS:
Nothing contained in these Personnel Rules shall be construed contrary to the Maine Human Rights Act, 5
M.R.S.A. section 4451, et seq.
The Town of Bar Harbor hereby adopts the Employment Regulations of Maine Human Rights commission
and directs they shall become a part hereof.
398.0 POLICY ON HARASSMENT:
It is the policy of the Town of Bar Harbor that all employees should be able to work in an environment free
from all forms of harassment. Harassment, as defined by this policy is prohibited. This policy refers not only
to supervisor- subordinate actions but also to actions between co-workers. Any complaints of harassment will
be investigated and resolved promptly. There will be no intimidation, discrimination, or retaliation against any
employee who makes a report of harassment.
398.1 Sexual and Other Prohibited Harassment
A. The Town of Bar Harbor hereby adopts the definition of sexual harassment set forth in Section 3.06
(I) (1) of the Employment Regulation of the Maine Human Rights Commission. Unwelcome sexual
advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitutes
sexual harassment when:
1. 1. submission to such conduct is made either explicitly or implicitly a term of condition of an
individual employment;
2. 2. submission to or rejection of such conduct by an individual is used as the basis for
employment decisions affecting such individual; or
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3. 3. such conduct has the purpose or effect of substantially interfering with an individual’s
work performance or creating an intimidating, hostile or offensive working environment.
B. Sexual harassment is an extremely serious matter and is prohibited in the work place by any person in
any form, whether directed at a co-worker, supervisor, or any other employee.
C. Any employee who believes he or shethey have has been the subject of sexual harassment should
report the alleged act to the Department Head or Town Manager immediately. No employee will be
retaliated against for reporting sexual or other illegal harassment.
D. Any supervisor or employee who is found, after appropriate investigation, to have engaged in sexual
harassment will be subject to discipline, up to and including discharge.
E. This policy also prohibits unlawful harassment on the basis of any other protected category, such as
race, color, gender, sexual orientation, physical or mental disability, religion, age, ancestry, or national
origin.
398.2 Verbal Harassment - Derogatory or vulgar comments regarding a person’s sex, religion, age, ethnic
origins, physical appearance, sexual orientation, or the distribution of written pornographic material having
such an effect, are prohibited. Any employee who believes he or shethey haves been the subject of such
harassment should report the alleged conduct to the Department Head or Town Manager.
4039.0 DRUG FREE WORK PLACE:
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To ensure the safety and well being of the employees and public, it is the Town’s policy to maintain a drug
free workplace and to prohibit employees from working under the influence of any illegal drug or controlled
substance. The Town further prohibits the unlawful manufacture, distribution, dispensation and possession,
as well as the use, of illegal drugs or controlled substances on any property or place owned or under the
control of the Town of Bar Harbor or during working hours. Violation of this policy is cause for disciplinary
action, up to and including discharge.
401.0 USE OF TOBACCO PRODUCTS:
In keeping with the Town’s intent to provide a safe and healthy work environment, use of tobacco products
is prohibited within all Town buildings and vehicles. Exterior designated smoking areas, as appropriate, shall
be determined and designated by the Town Manager.
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Commented [KS27R26]: Based on some conversations with
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412.0 REVISION TO PERSONNEL RULES:
With proper notification to the unions, Tthe Town Council may change these rules unilaterally at any time.
423.0 SEPARABILITY AND SAVINGS:

24

144

If any provision of these rules shall be determined to be contrary to law, the validity of the remaining
provisions shall not be affected.
434.0 REPEAL AND EFFECTIVE DATE:
These rules shall become effective as of the date adopted by the Town Council and further, the adoption of
these rules shall be deemed to repeal and replace all correspondingly numbered Personnel Rules adopted by
the Town Council previously.

Additional items that were brought up during the Senior Staff meeting. Some of which belong as Employee
Benefits, not necessarily as “Personnel Rules”. All of which will need further clarification, but should be part
of the discussion for Tuesday 7/19 with the Council.
Night Shift Differential for PD/Dispatch

Commented [KS28]: I believe this is a benefit that exists in
other communities

Educational Incentive
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Longevity
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C3 retirement for Public Safety in FY24
Employer match for ICMA should match what the employer pays to MainePERS
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Reward and Recognition Program

Commented [KS32]: Creating equity. Another budget item but
would be good to show in the Employee Benefits document
Commented [KS33]: Senior Staff discussion item. How do we
recognize and reward those employees who go above and beyond?
I’d like time to develop and propose this addition.
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Tax Payment Policy

18 January

2000July 19, 2022 Town of Bar Harbor
The Municipal Officers of the Town of Bar Harbor, upon request of the Tax Collector of said
municipality, hereby require and direct, pursuant to 36 M.R.S.A §906, that any tax payment
received from an individual as payment for any property tax be applied against outstanding or
delinquent taxes due on that property in chronological order beginning with the oldest unpaid tax
bill, provided, however, that no such payment shall be applied to any tax for which an abatement
application or appeal is pending unless approved in writing by the tax payer. This Order shall
remain in effect until rescinded by the Municipal Officers.

LEGISLATIVE HISTORY
01/18/2000 Policy adopted by Town Council.
07/19/2022 Last review by Town Council
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IXB Handout 1
From:
Subject:

Kevin Sutherland
FW: Letter to Bar Harbor Town Council with Attachments A and B-- Petition regarding tourist limit applicable only
to cruise ship passengers disembarking in Bar Harbor
Monday, July 18, 2022 5:20:30 PM
Letter to BH Town Council w-attachments A B (04279209-2xAE394).PDF

Date:
Attachments:

Council (BCC),
First of all, the packet was updated this afternoon with the correct version of the petition for your
consideration. There were two differences between the version used when the Council called the
public hearing on 6/21 and the version shared Friday in the packet – passengers vs. persons AND the
retroactive date of March 17 vs March 16. Nothing more needs to be done on this end, other than
to recognize the update as of today.
Second, I’ve been asked to share the attachment and email below with you from Andy Hamilton of
Eaton Peabody and attorney for BH Piers, LLC.
My take on all of this? Hold the public hearing and then, as a Council:
A. Decide tomorrow
1. is there sufficient information that this petition is illegal if enacted? And vote not to put
on the warrant, or
2. we should just move this process forward as the Charter prescribed, and focus on
informing the public that this is bad policy (and potentially illegal), before it goes to
vote
B. This information is coming to you at the 11th hour.
1. Postpone putting it on the warrant and spend some time ahead of the 8/2 or 8/16
meeting in executive session with our attorney to better understand what Andy is
suggesting. (You have until the 16th before petitions needed to be voted on to ensure
they are on the warrant for November.
Given the late notice, my recommendation would be to hold the public hearing and postpone the
decision to put on the warrant until the Council has met with legal counsel at the 8/2 Council
meeting.
I’ve also BCC’d our legal counsel so they are aware of my response to you.
- Kevin

From: Andrew Hamilton <ahamilton@eatonpeabody.com>
Sent: Monday, July 18, 2022 12:28 PM
To: 'manager@barharbormaine.gov' <manager@barharbormaine.gov>
Cc: 'Timothy A. Pease' <tpease@rudmanwinchell.com>; 'lgraves@barharbormaine.gov'
<lgraves@barharbormaine.gov>
Subject: Letter to Bar Harbor Town Council with Attachments A and B-- Petition regarding tourist
limit applicable only to cruise ship passengers disembarking in Bar Harbor

Kevin/Tim/Liz—
Here are legal materials that we have discussed previously with Town Attorney Tim Pease. Tim and I
agree that we get these to Kevin as Town Manager and I have also copied Liz as Town Clerk for you
all to review and for timely distribution to the Town Council.
Therefore, enclosed please find the Letter to the Bar Harbor Town Council c/o the Town Manager
and Town Attorney, along with Attachment A (federal law memo prepared principally by Patrick
Lyons of Eaton Peabody) and Attachment B (procedure and authority for the Town Council’s review
of the Petition to be addressed at the public hearing tomorrow that was prepared principally by Tim
Woodcock of Eaton Peabody).
As you will see from the cover letter and the enclosed materials, we as attorneys at Eaton Peabody
who have been examining these issues for several weeks, are persuaded that:
(1) the 1000 passenger limit on cruise ship passenger disembarkations is both arbitrary and
unworkable, and is not a proper local land use ordinance amendment since it is addressed to federal
maritime commerce and beyond the Town’s authority under the Land Use Ordinance;
(2) the initiative measure proposed by the Petition is both unconstitutional and unlawful (preempted
by and/ or violates several federal law considerations as Patrick Lyons details in the federal law
memo—Attachment A); and
(3) the Petition should not be advanced if it would (and it does) have the voters advance an unlawful
measure, as detailed in the memo—(Attachment B wherein, as Tim Woodcock also details, the
Petitioners have a remedy of mandamus with the courts). In mandamus actions in Maine, the Maine
courts have supported Maine Town City Councils’ decisions not to place unconstitutional or
otherwise unlawful initiatives before local voters.
Please note if the Town Council reasonably refuses to place this Petition on the warrant for the
voters in November, the Petitioners have the off ramp alternative to pursue mandamus by a court.
In that action, the Petitioners have to support the Petitioned measure as valid. In that action, the
Petitioners will be met with the challenge of justifying the constitutionality and/or overall validity of
the proposed Initiative Measure to the Court; both the Town and affected businesses can join in
addressing the validity of the Petition. Giving the Petitioners the off ramp of mandamus is far
preferable to subjecting the Town to the risk of defending federal law claims from placement of an
unworkable and unconstitutional Petition measure before the voters for enactment, for the reasons
we detail in Attachment B and the cover letter.
Thank you for your careful review and for advancing these materials today to the Town Council in
advance of tomorrow’s public hearing.
Also, could you each please confirm receipt of this email and the attached letter and memoranda?
Kind regards,

Andy
Andrew Hamilton
207-992-4332 | Eaton Peabody
This message, and any attachments thereto, is intended only for the designated recipient, and is otherwise confidential as a
matter of law. If you are not a designated recipient, you must not review, print, copy, distribute, or retain a copy of this
message or any of the attachments. If you received this e-mail by mistake, please notify the sender by return e-mail
immediately, and destroy or delete this message. Thank you.

P. Andrew Hamilton
Direct Dial 207-992-4332
ahamilton@eatonpeabody.com

80 Exchange Street, P.O. Box 1210
Bangor, Maine 04402-1210
Phone 207-947-0111 Fax 207-942-3040
www.eatonpeabody.com

July 18, 2022
Bar Harbor Town Council
Attention: Mr. Kevin Sutherland
Bar Harbor Town Manager
Municipal Building
93 Cottage Street
Bar Harbor, ME 04609
RE: Petition on Cruise Ship Passenger Limits in Bar Harbor
Dear Kevin:
On behalf of the private owners of the Bar Harbor tender facilities (BH Piers,
LLC, Golden Anchor LC, and Eden Street Trust), and the many potentially affected
businesses and institutions in and beyond Bar Harbor that will be negatively
impacted if the Petition is advanced, we request that you present this letter and its
Attachments A and B to the Town Council for consideration at its July 19 meeting
regarding the Petition “An Amendment to the Town of Bar Harbor Code to Impose
Daily Limits on Disembarking Cruise Ship Passengers.” For the reasons stated in
this letter and its attachments, the Town Council should decline to place the Petition
on the Town Meeting warrant.
The Petition seeks to prohibit more than 1,000 passengers on a single calendar
day from disembarking from any cruise ship and coming ashore in Bar Harbor. This
presents an unworkable, unconstitutional, discriminatory and unlawful policy for the
reasons we detail in this letter.
1. The Petition assumes, with no proof, that cruise ship passengers cause
significant congestion, but the facts say otherwise; the regulatory approach
taken in the Petition is misplaced and is clearly arbitrary and unworkable.
The Purpose section of the Petition asserts that cruise ship passengers—and
cruise ship passengers alone—are burdening municipal services to the breaking
point. But it cites to no records, reports or other reliable sources to support this
contention. Moreover, it provides no explanation as to how cruise ship passengers
impose this burden but that the millions of other visitors that come to Bar Harbor
each year via car, bus, plane, or boat do not. As you are aware, time and motion
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Bar Harbor Town Council
Attention: Mr. Kevin Sutherland
Bar Harbor Town Manager
studies sponsored by the Town (including a definitive 2018 study led by University of
Maine Professor of Economics Todd Gabe, based on a cruise ship visit by the largest
cruise ship ever to come to Bar Harbor), demonstrated that disembarking cruise ship
passengers have either no or a truly negligible impact on crowding or street
movements when compared to visitors coming by land. To conduct this study, the
Town Council authorized the Anthem of the Seas, a 4180 passenger cruise ship
operated by Royal Caribbean, to visit in August 2018 when the land-based visitation
is at its highest.
Neither does the Purpose section provide any justification for the approach to
“fixing” the asserted problem—specifically, the ceiling of 1,000 cruise ship passengers
in each 24-hour period. Lacking any justification, the 1,000 passengers-per-day limit
is completely arbitrary. To illustrate this point further, for each 24-hour period, this
ceiling is absolute so that, if 1,000 passengers disembarked, were counted, and one
hour later, all 1,000 passengers returned to the cruise ships, no more passengers
could come ashore. The Petition would force them all to wait for the start of the next
24 hour period before they could disembark. This is both arbitrary and impractical as
no cruise ship, holding more than a thousand passengers, could even work with this
restriction and so this restriction is designed to basically ban, not regulate typical
cruise ships.
Moreover, the 1,000 passenger cap would discriminate between cruise ships
that alone have the capacity to accommodate more than 1,000 passengers from those
limited number of cruise ships that come to Bar Harbor that can accommodate fewer
than 1,000 passengers. This form of commercial discrimination has more than an
“incidental impact” on commerce and would violate preemptive Federal Maritime
Commerce Regulation, the Commerce Clause (and the related Dormant Commerce
Clause decisional law); again, in addition to being impractical and unjustified, it is
just not a legally permissible means of regulating cruise ship passengers or cruise
ships. As you know, the Attorney General of the State of Maine has previously issued
an opinion regarding the fact that the State and localities need to respect
Constitutional considerations, and those would include discrimination against
certain forms of maritime commerce (including the size of given cruise ships in
interstate commerce).
Aside from lacking any justification or basis in law, for treating cruise ship
passengers differently from all other visitors to Bar Harbor, the Petition is plainly
unworkable. The Petition tacitly acknowledges this by failing to specify how the
1,000 passenger limit will be administered and, instead, leaves the Harbormaster
with the impossible task of figuring out how to apply it. The Petition would force the
Harbor Master to devise a reservation system for cruise ships and the locally piloted
tender watercraft that serve them, for counting and tracking the number of
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Bar Harbor Town Council
Attention: Mr. Kevin Sutherland
Bar Harbor Town Manager
passengers disembarking each day. The Petition would also direct the Harbor Master
to create a mandatory procedure for reporting violations—not to the Harbor Master,
but to the land-based Code Enforcement Officer.
Surprisingly, the Petition also misplaces its regulatory basis in the Land Use
Ordinance at Section 125-77 governing effects on land-based activities that require a
permit from the CEO. As detailed in Attachment B to this letter, the regulation of
cruise ships anchoring outside the Town’s harbor, then ferrying passengers via
tenders through the harbor, and then landing those passengers at US Coast Guard
regulated disembarkation facilities all touches on ocean-based activity. That oceanbased activity entails uniform federal maritime commerce and the regulation of the
USCG that explicitly preempts conflicting State and, more certainly, conflicting local
regulatory approaches. This local regulatory authority, provided it does not conflict
with federal oversight of this maritime commerce (and it does here), would only be
the subject of Harbormaster authority over navigation in the local harbor. Put
simply, the land use authority of the Town (detailed in Section 125-2 of the Bar
Harbor Land Use Ordinance) does not properly or practically reach the harbor and
the maritime ocean interests that the Petition seeks to regulate. Therefore, the
amendment process in 125-9(A) likewise does not extend to this Petition and there is
therefore no duty of the Town Council that it “shall automatically insert” this Petition
in the Warrant calling a Town Meeting. Instead, both the Town Charter and Maine
law support the authority of the Town Council both to hold a public hearing and to
use its discretion to reasonably refuse to place an unworkable and unlawful initiated
measure on the Warrant for the November Town Meeting.
Notably, the regulatory approach proposed in the Petition would place a
substantial burden on both the Harbormaster and CEO – town officials that are
already overburdened – requiring them every single day to count and somehow track
up to 1000 cruise ship passengers, all coming ashore from multiple ships to multiple
locations in Bar Harbor; then identifying the offending disembarkation facility (out
of multiple locations) and then requiring the CEO to levy fines on that local property
owner (and not the cruise ships or the passenger) if the arbitrary total cap is exceeded.
2. The Petition proposes an Unconstitutional and Unlawful Approach.
Not only is the Petition bad policy and unworkable, but it is also patently
unconstitutional. If enacted, the Petition would violate the constitutional rights of
cruise ship passengers, cruise ship owners, pilots, the owners of disembarkation
facilities, merchants, restaurants and local transportation-based businesses. The
numerous and substantial legal infirmities of the Petition under federal law are
detailed in a separate memorandum, Attachment A attached to this letter. If
enacted, these violations of federally guaranteed rights would be challenged in
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federal court under 42 U.S.C. §§ 1983 and 1988, statutes that allow not only for the
award of damages, but also for the award of attorney fees and costs.
3. The Town Council and the Petitioners have an alternative “off ramp.”
The Maine Supreme Court has recognized that, if an initiative or referendum
is unconstitutional or otherwise invalid, a Town Council may decline to send it the
voters. Ample support for this principle is provided in a second memorandum –
Attachment B attached to this letter detailing the procedure and authority of the
Town Council in acting on Petitions under the Town Charter and general law in
Maine; both memoranda (A and B) have been previously provided to the Town
Attorney for his review.
Specifically, in several communities in Maine over the years, decisions by City
and Town Councils to refuse reasonably to place petitioned initiative measures before
the voters that, if enacted, would constitute invalid or unlawful measures, the Maine
Law Court has upheld those reasonable refusals. Specifically, The Town Council may
decline to refer an initiative or referendum to the voters if it would be illegal if passed.
See, Chapter 5 of the Town Meetings and Elections Law Manual, “Request for Illegal
Action”, p. 105. Maine Municipal Association. As the Law Court has observed, “[i]t
needs no citation to authority to establish the principle that the Constitution of Maine
is the supreme law of the State (limited, of course, by the Federal Constitution).”
LaFleur ex rel. Anderson v. Frost, 146 Me 270-280, 80 A.2d 407 (1951). Therefore,
where a proposed ordinance, “if submitted to and adopted by the voters, would be a
nullity”, the responsible municipal body need not submit it to the voters; nor would
mandamus lie to compel that body to do so. Id. at 290.
Thus, if a proposed ordinance, if adopted, would violate the municipal charter
(or the constitutions of Maine or the United States) and, therefore, be void; “It is
[then] not a proper matter for submission to the voters.” Farris ex rel. Anderson v.
Colley,145 Me. 95, 73 A.2d 37 (1950); accord, Burkett v. Youngs, 135 Me. 459, 199 A.
619 (1938); see also, Parker v. Titcomb, 82 Me. 180 (1889) (once contracts are signed
or bonds sold, voters cannot petition to reconsider or rescind contracts or bonds);
Dunston v. Town of York, 590 A.2d 526 (Me. 1991) (petition denied to call a meeting
to reconsider or rescind a bond).
When a Town Council takes this course (to reasonably refuse to place the
Petitioned Initiative before the voters), the petition supporters are not without
recourse. They have the procedural recourse to the State Superior Court to order the
town council to submit the petition to the voters—a process call “mandamus.” But, if
the court agrees with the town council that, if enacted, the petition would be unlawful
or invalid, it will deny the request for a mandamus order. Mandamus, therefore,
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provides a ready means by which a petition’s validity can be determined with no risk
to the Town, itself. Should the Town Council choose this course and the Petition
supporters challenge that decision in court, members of the maritime pilot trade,
cruise ship sector, and private property owners would join the Town in defending the
Town Council’s decision.
By contrast, if a Town Council were to submit such a patently unconstitutional
petition to the voters and the voters were to approve it, a lawsuit in federal court
would surely follow, and the Town would be at for risk of paying substantial damages,
attorney fees, and costs to anyone aggrieved by the unlawful law.
4. Conclusion
In closing, the plain wording of the Petition and its lack of any specific
information supporting its discrimination against cruise ship passengers as opposed
to the more land-based tourists, make it clear that it is not about tourism or its effects
at all, but rather it is a transparent effort by a small citizen group that simply does
not like cruise ships and wants to ban them from Bar Harbor. Even worse, the
approach selected by the Petitioners to regulate cruise ship passengers who have a
right to travel into Bar Harbor under the Constitution is both unworkable and
unlawful. It is guaranteed to set up an unnecessary and premature conflict between
the Town and commercial interests (as well as a whole class of tourism visitors) who
could not tolerate this manner of local regulation to stand.
We respect that the Town Council has a serious decision before it with the
Petition. We would ask the Town Council to consider whether this Petition proposes
a sound and workable policy. We would also ask the Town Council to consider
whether the Petition supporters have provided sufficient justification for
discriminating against cruise ship passengers visiting Bar Harbor and leaving all
other visitors untouched. We would ask the Town Council to consider that this
Petition is not only unconstitutional but, if adopted and challenged, would be
determined to be an unworkable and invalid measure that discriminates against
tourists entering Bar Harbor by cruise ship.
5. Reasonable Request of Affected Businesses
Finally, we would ask that the Town Council reasonably refuse to place this
Petition on the Town Meeting warrant and leave it to the Petition supporters, if they
should so choose, to ask a court to compel through a request for mandamus the
placement of the Petition on the November warrant which would then mandate that
the court rule on the Petition’s constitutionality and validity. We appreciate your
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Memorandum
To:

Bar Harbor Town Council, c/o Town Manager and Town Attorney

From: Patrick Lyons, Eaton Peabody o/b/o BH Piers, LLC; Eden Street Trust; and
Golden Anchor LC
Date:

July 18, 2022

Re:

Unconstitutional Petition to limit Cruise Ship Passengers in Bar Harbor

Laws of the United States are the Supreme Law of the Land
The Supremacy Clause of the Constitution states the laws of the United States
“shall be supreme Law of the Land.” U.S. Const., Art. VI. State or local laws that
“interfere with, or are contrary to, federal laws” are invalid. Hillsborough Cty., Fla.
v. Automated Med. Labs., Inc., 471 U.S. 707 (1985) (quoting Gibbons v. Ogden, 22
U.S. 1, 9 (1824). The Supremacy Clause is the Constitutional basis for the doctrine of
federal preemption.
“State law must . . . give way to federal law in [three] . . . circumstances”: (1)
when Congress “enact[s] a statute containing an express pre-emption provision;” (2)
when “Congress, acting within its proper authority” determined that conduct in a
particular field “must be regulated by its exclusive governance” (“field preemption”);
and (3) when state laws conflict with federal law such that “compliance with federal
and state regulations is a physical impossibility” (impossibility preemption) or where
“the challenged state law stands as an obstacle to the accomplishment and execution
of the full purpose and objectives of Congress” (obstacle preemption), which is
collectively termed “conflict preemption.” Arizona v. United States, 567 U.S. 387, 399
(2012) (internal quotation marks omitted). Under the theory of conflict preemption
courts have held that a state or local law may be preempted if the goals of that law
are in direct conflict with Congressional objectives, as articulated by a federal statute.
A substantial body of federal law controls and regulates the operations of
cruise vessels serving the interstate and foreign commerce of the United States.
These vessels are subject to federal inspection and supervision in a variety of areas,
including construction standards, environmental protection requirements,
operational procedures, customs and immigration compliance, security measures,
and health and safety requirements. The proposed 1,000 daily passenger limitation
is essentially a design limitation that would prohibit the vast majority of the world’s
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cruise fleet from calling at Bar Harbor, despite larger vessels being physically able to
operate safely in the Town’s waters and despite these vessels meeting all applicable
federal and international standards.
There is a federal national interest in maritime commerce that can only “be
fully vindicated if all operators of vessels on navigable waters are subject to uniform
rules of conduct.” Foremost Ins. Co. v. Richardson, 457 U.S. 668, 674-75 (1982). The
necessity of uniformity of regulation and standards is obvious:
The confusion and difficulty, if vessels were compelled to comply with
the local statutes at every port, are not difficult to see. Of course, some
within the states might prefer local rules; but the Union was formed
with the very definite design of freeing maritime commerce from
intolerable restrictions incident to such control. The subject is national.
Local interests must yield to the common welfare. The Constitution is
supreme.
State of Washington v. W.C. Dawson & Co., 264 U.S. 219 (1924).
Federal Maritime Laws Preempt Conflicting State & Local Laws
The Constitution and a wide array of federal statutes recognize the primacy
and virtual exclusivity of federal, as opposed to state and local, authority over
maritime activities. See United States v. Locke, 529 U.S. 89, 108 (2000) (“Congress
has legislated in the field from the earliest days of the Republic, creating an extensive
federal statutory and regulatory scheme.”). The Supreme Court in Locke found statelevel disruption of a comprehensive federal maritime interest (e.g., regulation of oil
tankers) to be constitutionally repugnant. A municipal effort such as the Petition
would restrict interstate and foreign maritime commerce to a degree even more
incompatible with a uniform federal system.
In maritime law, there is “a history of significant federal presence” and, thus,
“there is no beginning assumption that concurrent regulation by the State is a valid
exercise of its police powers.” Id. Rather, the issue is “whether the local laws in
question are consistent with the federal statutory structure, which has as one of its
objectives a uniformity of regulation for maritime commerce.” Id. As discussed below,
the proposed 1,000 daily passenger limitation in the Petition is not consistent with
the federal statutory structure and cannot stand under the Supremacy Clause.
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Cruise Ships Are Subject to an Extensive Federal Regulatory Regime
i.

Coast Guard Regulations

The federal government, through the United States Coast Guard and other
federal agencies, routinely prescribes practices, procedures, and standards for vessel
operations and, in the interests of safety, environmental protection, and maritime
and national security, directs where vessels may (and may not) operate or anchor.
See 46 C.F.R. Subchapter H. Coast Guard regulations “are necessary to carry out the
provisions of law affecting passenger regulations and such regulations have the force
of law.” 46 C.F.R. § 70.01-1. These regulations “have preemptive effect over State or
local regulations in the same field.” Id.
Indeed, the United States Coast Guard also regulates facilities that received
vessels that carry more than 150 passengers and that embark or disembark
passengers at the facility. See 33 C.F.R. 105.105(a)(2). Three affiliated private owners
of the Bar Harbor tender/disembarkation facilities (BH Piers, LLC; Golden Anchor
LC; and Eden Street Trust) administer three such facilities and have approvals
pursuant to 33 C.F.R. part 105 from the Coast Guard to operate such facilities.
Importantly, 33 C.F.R. § 101.112(b) (Federalism) holds the following:
The regulations in 33 CFR part 105 have preemptive effect over State
or local regulations insofar as a State or local law or regulation
applicable to the facilities covered by part 105 would conflict with the
regulations in part 105, either by actually conflicting or by frustrating
an overriding Federal need for uniformity.
Section § 105.237 (System for seafarers' access) requires that “[e]ach facility owner
or operator must implement a system by June 1, 2020 for providing access through
the facility that . . . provide[s] timely access” that is “without unreasonable delay.”
This rule make clear that such facilities must provide safe, timely, and uniform access
for all people seeking to disembark from cruise ships and all other vessels using such
facilities. An approved facility under Part 105 cannot provide timely access to some
seafarers and not others. The Petition’s 1000 passenger cap directly conflicts with
this regulation and clearly frustrates the overriding Federal need for uniformity, and
is thus preempted and unconstitutional.
ii.

The Federal Regulatory Regime Also Extends to Other
Federal Agencies

The extensive, sophisticated federal regulatory regime is not limited to the
Coast Guard. Indeed, other federal agencies, such as the Center for Disease Control
and Prevention (“CDC”), Environmental Protection Agency (“EPA”), and Federal
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Maritime Commission (“FMC”) all regulate aspects of the passenger cruise line
industry. In recent times, the Centers for Disease Control has led the Federal
government’s response to the COVID-19 crisis. The CDC’s Second Modification and
Extension of No Sail Order and Other Measures Related to Operations, issued July
16, 2020, makes clear that the federal government, not State or local governments,
issues “controlled free pratique” in international, interstate, or intrastate waterways
subject to the jurisdiction of the United States. 42 C.F.R. § 71.1(b) defines “controlled
free pratique” as “permission for a carrier to enter a U.S. port, disembark, and begin
operation under certain stipulated conditions.”
This comprehensive federal statutory and regulatory regime consists of
detailed regulations from the Coast Guard, CDC, FMC, and EPA that make clear that
permissions for a carrier to enter a U.S. port, disembark, and begin operation, and
the power to revoke such permissions, lie solely with the federal government. Like
the extensive federal statutory and regulatory regime in Locke, these federal laws
and regulations “are to be given preemptive effect over conflicting state laws” and
“because they are within a field reserved for federal regulation” and “Congress has
left no room for state regulation of these matters.” Locke, 529 U.S. at 109-111.
iii.

Treaties and International Agreements

The cruise vessel industry is inherently international, involving vessels
registered in many nations trading in complex itineraries to all parts of the world. In
addition to the U.S. federal statutory and regulatory requirements discussed above,
the “scheme of regulation includes a significant and intricate complex of international
treaties and maritime agreements bearing upon the licensing and operation of
vessels.” Id. at 102.
A key structural component of the network of maritime treaties and
conventions to which the United States is a party is the notion of reciprocity –
signatory nations, including the United States, accept compliance by another nation
as satisfying conditions for port entry. The Supremacy Clause dictates that a
disparate state law “must yield when it is inconsistent with, or impairs the policy or
provisions of, a treaty or of an international compact or agreement.” United States v.
Pink, 315 U.S. 203, 231 (1942). When the national government has exercised its
indisputable foreign affairs powers to commit the Nation to vessel standards agreed
to by various maritime countries, it is constitutionally abhorrent that a municipality
would seek to restrict the operation of a vessel that the federal government has
pledged to accept in U.S. ports.
Among the treaties and conventions that govern cruise vessel operations to
which the United States is a party are the International Convention for the Safety of
Life at Sea, 1974, 32 U.S.T. 47, T.I.A.S, No. 9700, the International Convention for
Prevention of Pollution from Ships, 1973, S. Exex. Doc. C, 93-1, 12 I.L.M. 1319, as
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amended by 1978 Protocol, S. Exec. Doc. C., 96-1, 17 I.L.M. 546, and the International
Convention of Standards of Training, Certification and Watchkeeping for Seafarers,
With Annex, 978 (STCW), S. Exex. Doc. EE-96-1, C.T.I.A. No. 7624. These
conventions, established under the auspices of the International Maritime
Organization (IMO), bind signatory maritime nations to minimum standards for
vessels flying their own flag, but also impose the sole enforceable standards that each
party may impose on the vessels of other signatory nations’ flags. It is into this
complex environment of diplomacy and exercise of the foreign affairs powers of the
United States that the Petition now seeks to intrude.
The Petition Would Ban Vessels Compliant with Federal and International
Standards from Bar Harbor
A state ban on port calls by a federally-licensed or permitted vessel constitutes
a clear violation of the Supremacy Clause. See Young v. Coloma-Agaran, 340 F.3d
1053, 1057 (9th Cir. 2003) (Concluding that a state law precluding tour boat operators
from operating their vessels in a particular bay in Hawaii was preempted because
“the ban completely excludes the plaintiffs from conducting their federally-licensed
tour boat business in Hanalei Bay.”).
The Petition, given its capacity limitations and restrictions on off-loading of
passengers, would effectively ban the major portion of the federally eligible cruise
ship fleet from Bar Harbor. In commenting on the importance of ports to the cruise
line industry, the Eleventh Circuit Court of Appeals observed that:
Ports-of-call not only add to the enjoyment of a cruise but form an
essential function of the cruise experience…[p]lainly, individuals choose
cruise ship vacations because they want to visit unfamiliar places
ashore. Cruises . . . offer fundamentally different experiences, not
generally because of any material difference between ships, but often
because of where the ships elect to stop. See Isham v. Pacific Far East
Line, Inc., 476 F.2d 835, 837 (9th Cir.1973) (“Where a passenger or
cruise vessel puts into numerous ports in the course of a cruise, these
stopovers are the sine qua non of the cruise.”). When a passenger selects
a particular cruise, ports-of-call or stopovers provide those passengers
with the “cruise experience” for which they are paying. Simply put, the
destinations or ports-of-call are frequently the main attraction.
Doe v. Celebrity Cruises, Inc., 394 F.3d 891, 901 (11th Cir. 2004) (emphasis in
original).
The Petition imposes an absolute, outright ban on passenger
disembarkations from vessels exceeding 1,000 passengers. Using the 2019 data
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regarding cruise ship visitations to Bar Harbor, the Petition would have, if enacted
that year, approximately 76 percent of total passengers scheduled.
Such a ban severely inhibits and frustrates cruise ships and private
disembarkation facilities from conducting their federally-licensed business and
cannot stand under the Supremacy Clause. See Young, 340 F.3d at 1057. The bans
and limits on passenger disembarkations are functionally indistinguishable from a
ban on entering a port. No cruise vessel will call at a port where passengers cannot
leave the ship. This element of the interstate and foreign commerce of the United
States would collapse if every port were to impose arbitrary separate physical
limitations on the capacities and activities of vessels that had met all international
and federal standards for operation in the waters of the United States.
Commerce Clause in General
The Town of Bar Harbor is a popular seasonal tourist destination. It provides
a broad array of hospitality services, including hotels, restaurants, and shops. The
Town of Bar Harbor and surrounding area also provides health and safety related
services for all persons who visit Bar Harbor.
Persons visiting Bar Harbor may come by land or by sea. Whether arriving by
land or sea, it seems quite likely that the vast majority would employ some form of
conveyance. If by land, most would arrive by automobile, bus, or bicycle; if by sea,
they might arrive by private vessels, commercial vessel, or cruise ship. Whatever
mode of conveyance they choose, once in the Bar Harbor all would come within the
terms of the Petition in that they all would pass “on, over, or across any property
located within the Town of Bar Harbor.”
By its plain terms, then, the Petition is directed at a particular category of
persons—that is, those who choose to visit Bar Harbor by cruise ship. Persons visiting
Bar Harbor by any other means of conveyance are unaffected.
Article I, Section 8 of the United States Constitution provides Congress with
the authority to issues laws “[t]o regulate Commerce with foreign Nations, and among
the several States, and with the Indian Tribes.” U.S. Const., Art. VIII, § 8, cl. 3. In
explaining the need for and reach of the Commerce Clause, the Supreme Court has
said: “The Constitution was framed under the dominion of a political philosophy less
parochial in range. It was framed upon the theory that the peoples of the several
states must sink or swim together, and that in the long run prosperity and salvation
are in union and not division.” Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 523 (1935).
It was premised on the “principle that our economic unit is the Nation, which
alone has the gamut of powers necessary to control of the economy…”. City of
Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978). The Commerce Clause
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addressed “a central concern of the Framers that was an immediate reason for calling
the Constitutional Convention: the conviction that in order to succeed, the new Union
would have to avoid the tendencies toward economic Balkanization that had plagued
relations among the Colonies and later among the States under the Articles of
Confederation.” Hughes v. Oklahoma, 441 U.S. 322, 325 (1979).
The Commerce Clause’s breadth is comprehensive. “All objects of interstate
trade merit Commerce Clause protection; none is excluded by definition at the
outset.” City of Philadelphia v. New Jersey, 437 U.S. 617, 622 (1978). It is also acts as
“a self-executing limitation on the power of States to enact laws imposing substantial
burden on such commerce”. South-Central Timber Development, Inc. v. Wunnicke, 467
U.S. 82, 87 (1984). This means that, even in the absence of congressional legislation,
“the Commerce Clause contains an implied limitation on the powers of the States to
interfere with or impose burdens on interstate commerce.” Arkansas Electric
Cooperative Corporation v. Arkansas Public Service Commission, 461 U.S. 375, 390
(1983).
The Dormant Commerce Clause
“Although the Commerce Clause is by its text an affirmative grant of power to
Congress to regulate interstate and foreign commerce, the Clause has long been
recognized as self-executing limitation on the power of States to enact laws imposing
substantial burden on such commerce.” South Central Timber Development, Inc. v.
Wunnicke, 467 U.S. 82, 87 (1984), citing, Hughes v. Oklahoma, 441 U.S. 322, 326
(1979); H.P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 534-535; Cooley v. Board of
Wardens, 12 U.S. (12 How.) 299 (1852). For this reason, “[l]ong ago it was settled that
even in the absence of a congressional exercise of this power, the Commerce Clause
prevents the States from erecting barriers to the free flow of interstate commerce.”
Raymond Transport, Inc. v. Rice, 434 U.S. 429, 440 (1978). The preclusive force of
the Commerce Clause, applied to invalidate state or local laws in the absence of
federal statute or rule, is known as the “Dormant Commerce Clause.”
The Ordinance is a classic example of a violation of the Dormant Commerce
Clause as it clearly discriminates against tourists being brought from cruise ships
and unfairly favoring tourist that enter Bar Harbor by land. It targets one group of
tourists—cruise ship passengers—only, and exempts all others. In addition, even if
discrimination was not at issue, the Petition places an undue burden on cruise ship
commerce that exceeds local benefit. As it stands, the Petition has no evidence of any
local benefit.
There have been a number of cases under the Dormant Commerce Clause
involving state or local laws limiting of the size or capacity of carriers that, while not
actually discriminatory, were nonetheless struck down for imposing too great a
burden on interstate commerce. S. Pac. Co. v. State of Ariz. ex rel. Sullivan, 325 U.S.
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761 (1945) (holding that Arizona law prohibiting trains from crossing the state that
contained more than 70 freight cars, as a safety measure designed to minimize the
risk of "slack action" accidents, was invalid as it had a substantial burden the law
imposed on interstate commerce); see also Bibb v. Navajo Freight Lines, Inc., 359 U.S.
520 (1959) (holding that Illinois law requiring trucks to have contoured rear fender
mudguards rather than the straight mud guard flaps required by most other states
was too burdensome on interstate commerce); Raymond Motor Transp., Inc. v. Rice,
434 U.S. 429 (1978) (holding that Wisconsin law that limited truck length to 55 feet
at a time when most long haul truck lines had gone to 65 foot trucks was invalid). It
is significant that in each of the foregoing cases, the state law was based on safety
considerations, yet, although the Supreme Court found the state’s safety objective to
be legitimate, it still concluded that the law placed too great a burden on interstate
commerce.
In short, the proposed Petition is discriminatory, constitutes obvious
protectionism, and unduly burdens commerce. If adopted, it would violate both sets
of protections guaranteed under the Dormant Commerce clause and would be readily
vulnerable to legal challenge brought pursuant to 42 USC § 1983.
State and Local Legislation and Commerce Clause
As has been noted above, “[a]ll objects of interstate trade merit Commerce
Clause protection; none is excluded by definition at the outset.” City of Philadelphia
v. New Jersey, 437 U.S. 617, 622 (1978) (emphases supplied).
Any judicial evaluation of the constitutionality of the Petition will necessarily
require identification of the “commodity” it seeks to regulate. An exemplary list would
include state legislation addressing such diverse commodities as milk (Baldwin v.
G.A.F. Seelig, Inc. 294 U.S. 511 (1935)); shrimp, (Toomer v. Witsell, 334 U.S. 385
(1948)), cantaloupes (Pike v. Bruce Church, 397 U.S. 137 (1970)), solid and liquid
waste (City of Philadelphia v. New Jersey, 437 US. 617 (1978)), minnows (Hughes v.
Oklahoma, 441 U.S. 322 (1979), electric power (Arkansas Electric Cooperative
Corporation v. Arkansas Public Service Commission (461 U.S. 375 (1983)), logs
(South-Central Timber Development, Inc. v. Wunnicke, 467 U.S. 82 (1984), and, live
bait (Maine v. Taylor, 477 U.S. 131 (1986)).
Although the Petition would clearly affect cruise ships, the commodity at which
the Petition is directed are persons on the cruise ships who “come to shore on, over,
or across any property located within the Town of Bar Harbor.” Petition, § 12577(H)(2). Thus, the purpose and effect of the Petition is the regulation of persons and,
in particular, those persons who choose to visit Bar Harbor by cruise ship rather than
by some other means of conveyance.
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Commerce Clause and State Laws affecting Commerce
Commerce Clause restraint on state and local legislation is not limited to the
stated purpose of such legislation. Rather, “the evils of protectionism can reside in
legislative means as well as legislative ends.” Fort Gratiot Sanitary Landfill v.
Michigan Department of Natural Resources, 504 U.S. 353, 360 (1992). Thus, a
legitimate state goal may not be “achieved by the illegitimate means of isolating the
State from the national economy.” Id.
Analysis of the validity of a particular state or local ordinance, then, begins
with the determination of whether it addresses a “legitimate local public interest.”
Pike v. Bruce Church, 397 U.S. 137, 142 (1970). If this criterion is met, the Petition
must then be evaluated to determine whether it does so “even-handedly”; that is,
whether it even-handedly affects local and out-of-state commodities alike. Beyond
that, its effects on interstate commerce must be “incidental”. Id. If the law at issue
meets these tests, it will nonetheless violate the Commerce Clause if “the burden
imposed on…commerce is clearly excessive in relation to the putative local benefits.”
Id.
In assessing the local interest, “[t]he crucial inquiry…must be directed to
determining whether [the law in question] is basically a protectionist measure or
whether it can fairly be viewed as a law directed to local concerns with the effects on
interstate commerce that are only incidental.” City of Philadelphia v. New Jersey, 437
U.S. 617, 624 (1978). Under this standard, “a State may not accord its own
inhabitants a preferred right or access over consumers of other States to natural
resources located within in its borders. Id. at 627.
In evaluating a state or local law, the Supreme Court requires a court “to look
in every case ‘at the nature of the state regulation involved, the objective of the state,
and the effect of the regulation upon the national interest in commerce.” Arkansas
Electric Cooperative v. Arkansas Public Service Commission, 461 U.S. 375, 390 (1983).
A state prohibition on out-of-state commerce will likely be sustained if the state can
demonstrate its restriction is “not arbitrary” and that it has “legitimate reasons
‘apart from their [out-of-state] origin’” to treat the restricted commodity differently.
Maine v. Taylor, 477 U.S. 131, 151-152 (1986).
The restriction in Maine v. Taylor illustrates the point. At issue in Taylor was
a state ban on the importation of live bait fish; a ban which the court found was
justified by the deleterious impact of live bait fish on Maine’s “unique population of
live fish.” Id. at 142.
By contrast, in Chemical Waste Management v. Hunt, 504 U.S. 334 (1992), the
Supreme Court struck down higher fees imposed by Alabama on out-of-state
hazardous waste imported to Alabama waste disposal sites. Although the Court
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acknowledged the higher fees that Alabama imposed on out-of-state waste involved
concerns about “environmental conservation and the health and safety of its citizens,”
in considering the impact of the disparate fee structure on interstate commerce, the
Court found those concerns were not controlling because “the possible future financial
and environmental risks [of out-of-state waste]…do not vary with the waste’s State
of origin in a way allowing foreign, but not local, waste to be burdened.” Id. at 346.
The Court capped this point by observing, “[o]ur conclusion would be different if the
imported waste raised health concerns not presented by [Alabama] waste.” Id. at
348.
Application of Commerce Clause Standards to the Petition
By its plain terms, the Petition seeks only to restrict the number of persons
who may enter Bar Harbor by cruise ship. Persons gaining access to Bar Harbor by
any other means of conveyance are unaffected. Moreover, it appears certain that all
cruise ships originate from other states or other countries. Therefore, in practical
effect, the Petition affects only out-of-state persons and their carriers.
As Maine v. Taylor demonstrated, a restrictive State or local rule might survive
a Commerce Clause challenge if supported by evidence of a strong local interest
incidentally affecting interstate commerce. There, the State’s interest in protecting
its indigenous fish species from parasites in imported fish was deemed sufficient. 477
U.S. at 412.
The Petition fails this test. The sole rationale for the Petition, as explained by
the Purpose, is the volume of cruise ship passengers in a given day. Yet, the number
of visitors to Bar Harbor on a given day—and, thereby, the aggregate impact—must
arise from the total number of persons arriving by all means of conveyance; not just
cruise ships.
Beyond that, neither the Petition nor the Purpose has asserted or even implied
that whatever impact cruise ship passengers, either individually or collectively, may
have on Bar Harbor’s public services or its hospitality sector, is different from those
impacts caused by persons arriving in Bar Harbor by other means of conveyance.
Indeed, the Petition is devoid of any reference to the impact of these persons on Bar
Harbor. In these respects, the Petition fails the test of Maine v. Taylor in which the
State’s ban on the importation of live bait fish was sustained because those out-ofstate bait fish posed a threat to indigenous wild species. 477 U.S. at 142; see also
Chemical Waste Management v. Hunt, 504 U.S. at 348; City of Philadelphia v. New
Jersey, 437 U.S. at 624, 629.
In sum, without any but the barest attempt at justification, the Petition
attempts to limit and, in effect, ban entry into Bar Harbor by persons arriving by
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cruise ship. As such, it offends the Commerce Clause and, if enacted, would be found
unconstitutional.
Uniformity of Foreign Commerce Regulation and the Petition
The Supreme Court has described the federal government’s power over foreign
commerce as “exclusive and absolute.” Buttfield v. Stranahan, 192 U.S. 470, 493
(1904). Congress’ exercise of power over foreign commerce “may not be limited,
qualified, or impeded to any extent by state action.” Bd. of Trustees, 289 U.S. at 5657.
Because of the overlap between the regulation of maritime commerce, the
foreign commerce power, and the foreign affairs power, uniformity of regulation is
essential, and courts treat regulation of foreign commerce in a manner similar to
preemption. E.g., Crosby v. National Foreign Trade Council, 530 U.S. 363 (2000);
Locke, 529 U.S. at 108 (recognizing a need for “uniformity of regulation for maritime
commerce”); Kraft Gen. Foods, Inc. v. Iowa Dept. of Revenue and Fin., 505 U.S. 71, 79
(1992) (“the Foreign Commerce Clause recognizes that discriminatory treatment of
foreign commerce may create problems, such as the potential for international
retaliation, that concern the Nation as a whole.”). For these reasons, the Supreme
Court had found it critical that, in matters pertaining to foreign commerce, discordant
state and local restrictions must give way before the imperative that the national
government “speak[] with one voice.” Japan Line Ltd. v. County of Los Angeles, 441
U.S. 434, 452 (1979).
Other cases do permit some state regulation in the areas “arising from the
peculiarities of local waters that call for special precautionary measures,” such as
pilotage. Ray, 435 U.S. at 171; Cooley, 53 U.S. at 19. But the Petition does not fit that
limited exception to the larger rule requiring uniformity. Nothing in the Petition
suggests that the 1,000 person limitation on the number of passengers is based on
conditions of local waters. Every cruise journey involves advanced planning for
complex vessel itineraries, the interstate and foreign travel of passengers not only
aboard the vessel but in various conveyances on which they travel to and from the
ship, requires long-term coordination for procuring provisions and supplies, all of
which move in the interstate and foreign commerce of the United States. The level of
international and interstate coordination required for the cruise industry is exactly
the kind of commerce that requires uniformity.
The Petition, if enacted, would essentially place Bar Harbor off-limits to cruise
vessel calls and disrupt the flow of foreign and interstate commerce. The Petition
would extinguish passenger disembarkations once the daily total for all cruise vessels
in Bar Harbor reached 1,000 passengers and thus: (1) prescribe arbitrary limitations
on foreign commerce coming into Bar Harbor, (2) disrupt the operations of domestic
and foreign corporations doing business in Bar Harbor, (3) prevent foreign and
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interstate travelers on international vessels from disembarking at Bar Harbor, and
(4) severely diminish Bar Harbor pilots’ ability to provide valuable services to
instrumentalities of interstate and foreign commerce. Bar Harbor alone does not have
the authority to make such rules.
For one port to set up a wall around itself forbidding commerce from a large
percentage of cruise ships active in foreign commerce is exactly the kind of local
obstruction of commerce that the Founders sought to avoid by empowering Congress
to regulate commerce. “The Commerce Clause was designed ‘to avoid the tendencies
toward economic Balkanization that had plagued relations among the Colonies and
later among the States under the Articles of Confederation.”1 South-Central Timber
Dev., Inc. v. Wunnicke, 467 U.S. 82, 92 (1984).
The Petition would render the rules for landing passengers in Bar Harbor
different than those in other ports in the U.S. The potential harm is as obvious now
as it was to Chief Justice Marshall – that each port, invoking Chief Justice Stone’s
“apologetics of the police power,” would impose differential limits on the size or
capacity of vessels up and down the coasts of the United States, thus making an
integrated marine transportation system an impossibility. See Southern Pac. Co. v.
State of Ariz. ex rel Sullivan, 325 U.S. 761, 779-80 (1945) (striking down an Arizona
rule limiting the length of passenger and freight trains traversing that State; “a state
may not regulate interstate commerce so substantially to affect its flow or deprive it
of needed uniformity in its regulation . . . by ‘simply invoking the convenient
apologetics of the police power.’”).
The Right to Travel Interstate
“The word ‘travel’ is not found in the text of the Constitution. Yet, the
‘constitutional right to travel from one State to another’ is firmly embedded in our
jurisprudence.” Saenz v. Roe, 526 U.S. 489, 498 (1999), quoting in part, United States
v. Guest, 383 U.S. 745, 757 (1966). As the Saenz Court further observed, “[i]ndeed, as
Justice Stewart reminded us in Shapiro v. Thompson, 394 U.S. 618 (1969), the right
In Henderson v. Mayor of City of New York, 92 U.S. 259 (1875), the Supreme Court
struck down an attempt by New York to require a surety for passengers arriving in New York
from foreign countries. The Court found that the state law would impinge on the
international transportation of passengers, foreign commerce that was committed to
Congress. “The laws which govern the right to land passengers in the United States from
other countries ought to be the same in New York, Boston, New Orleans, and San Francisco.”
Henderson, 92 U.S. at 273.
Similarly, in Chy Lung v. Freeman, 92 U.S. 275, 280 (1875), the Supreme Court struck
down a California law requiring an examination of passengers arriving from foreign countries
upon landing. Upon examination, an immigration commissioner would, in his sole discretion,
determine whether each person was likely to become a public charge and, if so, would require
a large bond for that person to alight from the ship. 92 U.S. at 278-81.
1
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is so important that it is ‘assertable against private interference as well as
governmental action…a virtually unconditional personal right, guaranteed by the
Constitution to us all.’” Id., quoting Shapiro, 394 U.S. at 643.
Speaking broadly to this right, the Supreme Court has observed, “[f]or all the
great purposes for which the Federal government was formed, we are one people, with
one common country. We are all citizens of the United States; and, as members of the
same community, must have the right to pass and repass through every part of it
without interruption, as freely as in our own States.” Crandall v. Nevada, 73 U.S. (6
Wall.) 35, 49 (1867), quoting, Passenger Cases, 48 U.S. (7 How.) 283, 492 (1849)
(Taney, C.J., dissenting).
“The constitutional right of travel from one State to another, and necessarily
to use the highways and other instrumentalities of interstate commerce in doing so,
occupies a position fundamental to the concept of our Federal Union. It is a right that
has been firmly established and repeatedly recognized.” United States v. Guest, 383
U.S. 745, 757 (1966).
The Supreme Court has observed that, although it has considered the right to
travel in different contexts, “[w]e have had no occasion to ascribe this right to a
particular constitutional provision.” Shapiro v. Thompson, 394 US. 618, 630 (1969);
see also, Id, at n. 8 (collecting cases); see also, Id. at 646, nn. 1-2 (Warren, C.J.,
dissenting).
This right is inherent in the Privileges and Immunities Clause of the United
States Constitution. Saenz v. Roe, 526 U.S. at 501, citing Article IV, Section 2; Id. at
503, citing Section 1 of the Fourteenth Amendment. This right applies to “nonresident
visitors”, that is travelers. Hicklin v. Orbeck, 437 U.S. 518, 524 (1978); Paul v.
Virginia 75 U.S. (8 Wall) 168, 180 (1868).
“It was undoubtedly the object of the [Privileges and Immunities Clause] to
place the citizens of each State upon the same footing with the citizens of other States,
so far as the advantages resulting from citizenship in those States are concerned.”
Id. at 180. This equality of rights includes “the right of free ingress into other states,
and egress from them[.]”
The right to travel has also been found within the Due Process Clause. Kent v.
Dulles, 357 U.S. 116, 125 (1958) (“The right to travel is part of the ‘liberty’ of which
the citizen cannot be deprived without the due process of law under the Fifth
Amendment. So much is conceded by the Solicitor General.”). In this regard, it bears
emphasis that rights under the Due Process Clause of the Fifth and Fourteenth
Amendments appertain to “persons,” rather than “citizens.” cf., U.S. Const., Am V,
XIV, § 1 (Due Process); Id, Art. IV, § 2, Am. XIV, § 1 (Privileges and Immunities).
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The right to travel, including maritime travel, provides that a citizen “has
a right to access [the country’s] sea-ports, through which all the operations of foreign
trade and commerce are conducted…” Crandall v. Virginia, 73 (6 Wall.) at 44
(emphases supplied); see also, R.A. Williams v. Fears, 179 U.S. 270, 274 (1900)
(“Undoubtedly the right of locomotion, the right to remove from one place to another
according to inclination, is an attribute of personal liberty, and the right, ordinarily,
of free transit through the territory of any state is a right secured by the 14th
Amendment and by other provisions of the Constitution.”); see also, Edwards v.
California, 314 US. 160, 169 (Douglas, J., concurring).
In explaining “commerce” as that term is used in the Constitution, the
Supreme Court has said: “Commerce with foreign countries and among the States,
strictly considered, consists in intercourse and traffic, including in these terms
navigation and the transportation and transit of persons and property, as well
as the purchase, sale, and exchange of commodities.” County of Mobile v. Kimball,
102 U.S. (12 Otto) 691, 702 (1880) (emphasis supplied).
Thus, the right to travel is also part and parcel of the Commerce Clause. The
Supreme Court explained that, on the right to travel, the Commerce Clause and the
Privileges and Immunities Clause were ”mutually reinforcing” which the Court
attributed to “their common origin in the Fourth Article of the Articles of
Confederation and their shared vision of federalism.” Hicklin v. Orbeck, 437 U.S at
531-532.
From the foregoing, it is apparent that the right to travel is among the most
fundamental and well-recognized of our constitutional rights. It is also apparent that
the Petition would severely restrict and, practically speaking, eliminate the right of
innumerable cruise ship passengers to freely transit, by water, to Bar Harbor.
Moreover, virtually all such cruise ship passengers would be fully compliant with all
federal laws essential to their presence on the cruise ships. In other words, it must
be assumed that each would have every right to be on the cruise ship and, but for the
Petition, have every legal right to disembark from it and to enter “on, over or across
any property located with the Town of Bar Harbor.” Petition, Chapter 125, Article
VII, § 125(H)(2).
As the Petition would severely curtail or extinguish this constitutionallyguaranteed right, each cruise ship passenger would be entitled to bring a claim
against the Town of Bar Harbor pursuant to 42 U.S.C. § 1983 and to seek a
declaratory judgment that the Petition is unconstitutional and could also seek
injunctive relief, damages, and attorney fees. See, 42 USC § 1988.
Beyond this, it appears certain that third parties with commercial interests
adversely affected by the Petition could likewise bring the same claims against the
Town of Bar Harbor pursuant to 42 USC §§ 1983, 1988.
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Memorandum
To:

Bar Harbor Town Council, c/o Town Manager and Town Attorney

From: Timothy Woodcock, Eaton Peabody o/b/o BH Piers, LLC; Eden Street Trust;
and Golden Anchor LC
Date:

July 18, 2022

Re:

Procedure and Authority of the Town Council in Reviewing an
Unconstitutional Petition to limit Cruise Ship Passengers in Bar Harbor

Petition to Limit Cruise Passenger Disembarkations
Petition Terms: At issue before the Town Council is an article proposed for
submission to the voters of the Town of Bar Harbor. The Petition would direct the
Harbormaster to permit “no more than 1,000 passengers, in the aggregate” from
disembarking “on a single calendar day from any cruise ship(s) and come to shore on,
over, or across any property located within the Town of Bar Harbor.” The Petition
directs the Harbor Master to do the following: develop rules and regulations “to
establish a reservation system for cruise ships that transport watercraft for
disembarkation in the Town of Bar Harbor; develop “a mechanism for counting and
tracking the number of passengers disembarking each day; and, create a mandatory
procedure for reporting violations to the Code Enforcement Officer.
The Petition would expressly apply to “[a]ny property owner issued a permit
under this § 125-77(H) [of the Town of Bar Harbor Code].”
Basis for Petition: The Purpose accompanying and to some extent explaining
the Petition states that “[t]he large numbers of [cruise ship] passengers has
overwhelmed the downtown area, resulting in excessive congestion and traffic on the
streets and sidewalks, frequently overcrowding of parks and other public spaces, and
inundating local amenities and attractions, all of which results in a diminished
quality of life for Town residents.”
The Purpose states further that the “unchecked and continued influx of
disembarking cruise ship passengers in the downtown area jeopardizes the Town’s
ability to deliver municipal services to Town residents and visitors…” In particular,
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the Purpose asserts that cruise ship passengers jeopardize the provision of the
following services: “public safety services (police and fire), emergency medical
services (EMS), in-patient and out-patient services at local hospitals, pandemic
control measures, and public sanitation services…” The Purpose asserts further that
the number of cruise ship passengers “also impacts the ability of local shops,
restaurants, and other businesses to attract and serve customers.”
The Purpose, however, cites to no evidence or hard facts to support these
general assertions. Neither does the Purpose explain why cruise ship passengers
create these risks whereas persons arriving by other means of conveyance do not.
Furthermore, by describing the number of cruise ship passengers as
“jeopardiz[ing]” these services, the Purpose tacitly acknowledges that the risks it has
identified are contingent and inchoate—that is, they have not been realized. Thus,
though the Purpose contends the delivery of some or all of these public services has
been placed at risk, they all remain available to the public at large. Similarly, by
asserting that the number of cruise ship passengers “also impacts” “shops,
restaurants and other businesses,” the Purpose does no more than contend that these
particular town visitors are affecting these businesses. Nowhere does the Purpose
describe the “impact” of cruise ship passengers on these businesses as opposed to
persons arriving through other means of conveyance.
Nor does the “Purpose” section explain why or how cruise ship passengers
differ from other tourists entering Bar Harbor by land transport. This makes it clear,
on the face of the Petition, that it is not about tourism or its effects at all, but is rather
a transparent effort by a small citizen group that simply does not like the cruise ship
industry to ban them from Bar Harbor.
Finally, although the Purpose explains that 1,000-passenger-per-day limit is
“absolute,” nowhere it explain or seek to justify this figure. In short, it provides no
evidentiary or factual support for this particular number.
Authority for Petition: The Purpose identifies authority for the daily cap it
would impose on cruise ship visitors as 38 MRS § 439-A, Article VIII, Part 2 of the
Maine Constitution, 30-A MRS § 3001, and, Chapter 125 of the Town of Bar Harbor
Code.
But The Petition is Preempted by Federal Maritime Commerce Laws.
The Petition suffers from the infirmity of being in stark conflict with federal
laws and regulations that preempt the field for regulation of cruise ship
disembarkation facilities. While citing no data or statistics, the Petition claims cruise
ship passengers have “overwhelmed the downtown area” and the daily 1,000
passenger limitation is needed “in order to protect, preserve and promote the general
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health, safety, welfare and peace of the community.” Even if this statement were true
or supported by any supporting data, under federal maritime law, there is no
beginning assumption that local regulation is a valid exercise of police powers. In fact,
the Council is well aware from receipt of studies that the empirical data obtained
absolutely rebuts the unsupported factual claims of the “Purpose” section of the
Petition. The Council cannot move a Petition forward to the voters knowing that its
asserted factual bases and stated purpose are, in fact, unsupported by any evidence.
Regardless of these problems, the ultimate issue is whether the local laws in
question are consistent with the federal statutory structure, which has as one of its
objectives a uniformity of regulation for maritime commerce.
The Petition is unlawful on its face because of preemption under both federal
and state constitutional principles and because it cannot be reconciled with the
Commerce Clause of the Constitution of the United States (Art. I, §8, cl. 3), among
other constitutional provisions.
And the Petitioned Initiative is not a land use measure.
The Petition is framed as an amendment to the Bar Harbor Land Use
Ordinance (“LUO”), specifically creating a new subsection under § 125-77 (Permit
required for certain activities). Such an amendment is an improper delegation of the
harbormaster’s authority to regulate municipal waters and harbors as established in
Title 38, Chapter 1, Subsection 1 of the Maine Revised Statutes and in the Town’s
Port and Harbor Ordinance, § 153.
Presumably, the Initiative was framed as a land use measure to bootstrap
the procedural requirements of Section 125-9 of the Bar Harbor Land Use
Ordinance amendment provision.1
But the Petition is an improper attempt to transfer the harbormaster’s express
and exclusive statutory authority over enforcement of regulations governing
maritime vessels and activities to the Code Enforcement Officer (“CEO”). Specifically,
the Petition attempts to require the harbormaster to develop rules and regulations
§ 125-9 Amendment.
There shall be four methods for proposing amendments to Bar Harbor's Land Use Ordinance,
as follows:
A. Amendments.
(1) Citizen petition. Upon the written petition of a number of registered voters
equal to at least 10% of the number of votes cast in the Town at the last
gubernatorial election, but in no case fewer than 10 registered voters, the Town
Council shall automatically insert in the warrant for a regular or special Town
Meeting an article to amend this chapter.

1
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regarding the identification and processing of passengers disembarking from cruise
ships, but then report any violations of these regulations to the CEO for enforcement
under the LUO. This is in direct conflict with and is preempted by state statute, since
38 M.R.S. § 2 specifically states that the regulation and enforcement of the passage
of vessels in the harbors and waterways of towns “shall be enforced and carried out
by the harbor master of that town . . . or any other law enforcement officer of the
State or any political subdivision of the State.”
Moreover, any such rules and regulations as proposed by the Petition are the
purview of the Bar Harbor Town Council, as 38 M.R.S. § 2 directs municipal officers
to make such rules and regulations, as was done with the Port and Harbor Ordinance.
See § 153-3 (“The rules and regulations established by the Bar Harbor Town Council
in this chapter are enacted pursuant to 38 M.R.S.A. § 2, as amended.”).
§ 125-77 requires a written permit from the CEO for certain land use activities.
As the harbormaster has the exclusive authority to issue permits and approvals for
the uses of maritime vessels, including regulating passengers of such vessels, any
action by a municipality to strip a harbormaster of such authority and transfer it to
a CEO via land use ordinance is incompatible with and preempted by state statute.
In addition, on its face, the Petition is not about regulating land use, it is an
improper attempt to regulate interstate maritime commerce activities that are
protected by the commerce clause and the dormant commerce clause.
Authority of Town Council to Refuse to Advance Petition to the Voters
The Maine Constitution provides that municipalities may establish “the
direct initiative and people’s veto for the electors of such city.” Me. Const., art. IV,
Pt. 3d, § 21. Acting pursuant to this authority, the Town of Bar Harbor has adopted
a process for initiatives and referenda. Charter of Town of Bar Harbor, Article C43-C-39.
The Town Council may decline to refer an initiative or referendum to the voters
if it would be illegal if passed. See, Chapter 5 of the Town Meetings and Elections
Law Manual, “Request for Illegal Action”, p. 105. Maine Municipal Association. As
the Law Court has observed, “[i]t need no citation to authority to establish the
principle that the Constitution of Maine is the supreme law of the State (limited, of
course, by the Federal Constitution).” LaFleur ex rel. Anderson v. Frost, 146 Me 270280, 80 A.2d 407 (1951). Therefore, where a proposed ordinance, “if submitted to and
adopted by the voters, would be a nullity”, the responsible municipal body need not
submit it to the voters; nor would mandamus lie to compel that body to do so. Id. at
290.

{EP - 04273318 - v2 }-

4-

ATTACHMENT B
Thus, if a proposed ordinance, if adopted, would violate the municipal charter
(or the constitutions of Maine or the United States) and, therefore, be void. “It is not
a proper matter for submission to the voters.” Farris ex rel. Anderson v. Colley,145
Me. 95, 73 A.2d 37 (1950); accord, Burkett v. Youngs, 135 Me. 459, 199 A. 619 (1938);
see also, Parker v. Titcomb, 82 Me. 180 (1889) (once contracts are signed or bonds
sold, voters cannot petition to reconsider or rescind contracts or bonds); Dunston v.
Town of York, 590 A.2d 526 (Me. 1991) (petition denied to call a meeting to reconsider
or rescind a bond).
As the foregoing cases show, if the Town Council exercises its discretion to
decline to submit a Petition supporters may bring an action in Superior Court seeking
an order of mandamus pursuant to 14 MRS § 5301 requiring the Town Council to put
the Petition on the ballot. In that event, it is likely that the Court would decline to
issue such an order.
To begin with, [m]andamus is an extraordinary remedy. The writ is one
requiring the doing of some specific duty imposed by law, which the applicant,
otherwise without remedy, is entitled to have performed.” Young v. Johnson, 161 Me.
64,69, 207 A.2d 392 (1965). “Mandamus is designed to compel action and to control
decision. The writ is granted in the sound discretion of the court. It is not a writ of
right.” Id.
To obtain mandamus relief, a petitioner must show the following: “(1) That his
right to have an act done, which is sought by the writ, has been legally established;
(2) that it is the plain duty of the party against whom the mandate is sought to do the
act; (3) that the writ will be availing and that the petitioner has no other sufficient
and adequate remedy.” Id. at 69-70.
Mandamus will not lie to order a futile act.
Mitchell v. Boardman, 79 Me. 469, 10 A. 452 (1887). (Mandamus will not issue if [i]t
would be an idle and useless ceremony.”)
Discretion of Town Council to Decline to Submit Petition to Voters
The Bar Harbor Charter provides:
§ C-48 Action on petitions.
A. Public hearing: When an initiative or referendum has been finally determined
sufficient the Council shall set a date no later than 30 days from the final
determination of sufficiency to hold a public hearing for the purpose of
presentation and information on the proposed initiative ordinance or
resolution and to receive public comment.
B. Action by Council. When an initiative or referendum petition has been finally
determined sufficient, and after holding a public hearing, tthe Council shall
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promptly consider the proposed initiative ordinance or resolution or reconsider
the referred ordinance by voting its repeal. If the Council fails to adopt a
proposed initiative ordinance or resolution without any change in substance
within 60 days or fails to repeal the referred ordinance within 30 days after
the date the petition was finally determined sufficient, it shall submit the
proposed or referred ordinance to the voters.
For the reasons discussed in this memorandum, the Town Council should
refuse to place the voter petition on the Town Meeting warrant as it requests an
action that would be illegal if passed.
Article IX, Chapter 43, Section C-48(B) of the Bar Town Code provides that, if
the Town Council determines that a petition is procedurally sufficient “it shall
submit the proposed or referred ordinance to the voters.”
On its face, the “shall” in Section C-48(B) appears mandatory. 2 It should,
however, be interpreted consistent with and subordinate to the Law Court’s decisions
in LaFleur ex rel. Anderson v. Frost, supra, Farris ex rel. Anderson v. Colley, supra,
and, Burkett v. Youngs. supra. Each cases held that the city council had the authority
to determine whether an initiative was legally valid and upheld each council’s
decision not to submit the initiative n question to the voters.
In each case, council’s decision was challenged by a petition for a writ of
mandamus and in each case, in denying mandamus relief, the Law Court reviewed
the initiative and concluded that the initiative was, in fact, invalid and that
mandamus would not lie because, as the Colley Court put it:
“The proposed
ordinance, if adopted, would be void. It is not a proper matter for submission to the
voters.” Farris ex rel. Anderson v. Colley, 145 Me., at 102.
In sum, therefore, the mandatory wording of Section C-48(B) does not and
cannot override the Town Council’s authority to determine whether, if adopted, the
Article IX, Chapter 43, C-48(B) provides that, if the Town Council determines a
petition to be procedurally sufficient, it “shall” submit it to the voters. 1 MRS § 71(9-A)
provides that “must” and “shall” should be construed as mandatory, in contrast to “may.”
This statutory rule of construction does not bar the Town Council from declining to submit
the Petition to the voters for three reasons. First, by its terms, Section 71 applies to statutes.
There is no reference to ordinances. Second, and more important, in the cases listed above,
the Law Court has expressly held that the elected governing body of a municipality is
empowered to decline to submit an invalid initiative or referendum to the voters. It bears
emphasis that in none of those decisions did the Law Court rely on any specific grant of this
power to the municipal body in question. Rather, the Law Court simply recognized that the
city councils in question had that power. Finally, a town council’s exercise of this power does
not leave the petition supporters without a remedy. They can bring a mandamus action in
which a court will decide whether the town council was correct on the law; any mandamus
action will take up the constitutional considerations.
2
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Petition would be legally valid. At all times, in appropriate cases, the Town Council
may make that determination. Moreover, if the Town Council should so decide and
decline to submit the Petition to the voters, a court would not order the Town Council
to do so.
Nature of Claims for Redress—Risks to Town of Bar Harbor
The Petition is patently unconstitutional. It would not only violate the rights
of cruise ship owners, pilots, private owners of landing facilities, merchants,
restaurants, and any business supported by tourism, it would violate the rights of
cruise ship patrons both individually and as a class. If the Petition is enacted, its
many violations of federally-guaranteed rights would be challenged under 42 USC §§
1983 and 1988 which allow not only for damages, but also for attorney fees and costs.
The federal claims include, but are not limited to, the following:
The Petition is Unconstitutional—Individual and Class Action Claims
The Petition violates the United States and Maine Constitutions and, if
adopted, will give rise to constitutionally-based claims against the Town of Bar
Harbor.
•

Infringement of the Right to Travel: Among the most fundamental of our
constitutional rights is the right to travel interstate. Saenz v. Roe, 526 U.S.
489, 489 (1999). This right is guaranteed by the Privileges and Immunities
Clause (Article IV, § 2) and the Fourteenth Amendment), the Interstate
Commerce Clause and the Foreign Commerce Clause (Article I, § 8), and the
Due Process Clause (Fifth and Fourteenth Amendments).
Cruise ship passengers could challenge the Petition as violating their
constitutionally-guaranteed right to travel, either as individual claims or as a
class action for all similarly situated. The Town of Bar Harbor has no authority
to impede the transit of cruise ship passengers. The Petition would be
invalidated and the court could award damages as well as attorney fees to the
prevailing parties. In the class action claims, damages in the aggregate could
be substantial.

•

Interference with Commerce and Unlawful Discrimination: As
explained in detail in the Federal Law Memo, the Petition violates the cruise
ships’ and cruise operators’ rights under the Commerce Clause and the
Dormant Commerce Clause and is unconstitutional and violates the Operators’
due process and equal protection rights as a discriminatory targeting of a

{EP - 04273318 - v2 }-

7-

ATTACHMENT B
business. No other business in Bar Harbor is prevented from bringing tourists
to the Town, or limited as to the number of tourists they can bring in per day.
•

Infringement of Commercial and Professional Interests: The Petition
violates the constitutionally-guaranteed rights of commercial and professional
interests. Cruise ship owners, duly licensed harbor pilots, and, owners and
operators of permitted landing sites have the right to participate in interstate
and foreign commerce under Article I, Section 8 of the U.S. Constitution.
Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (182l see also, United State v. Locke,
529 US. 89, 108 (2000). Of its own force, the Commerce Clause would invalidate
the Petition.
Cruise ship owners, pilots, owners and operators of permitted landing sites,
and other businesses supported by tourism could also sue the Town of Bar
Harbor pursuant to 42 U.S.C. § 1983, seeking damages and attorney fees and
costs.

•

Takings-Just Compensation: BH Piers, LLC owns the facilities at which
cruise ship passengers disembark. BH Piers has a protected property interest
both in the value of the disembarkation points and in the operations.
In
addition, BH Piers holds a permit from the U.S. Coast Guard authorizing BH
Piers to disembark passengers at each permitted site in the Town of Bar
Harbor. See, letter from B.J. LeFebvre, Caption, U.S. Coast Guard, May 6,
2019. The Coast Guard’s issuance of this permit has not been challenged and
it remains in full force and effect. BH Piers has a property interest in this U.S.
Coast Guard permit. The drastic limitation that the Petition would impose on
cruise ship passengers would, practically speaking, reduce the BH Piers’
disembarkation sites and the BH Piers operations conducted thereon nearly
valueless. In addition, the Petition would deprive BH Piers’ property interest
in the U.S. Coast Guard permit of all value.
The Town of Bar Harbor may not take BH Piers property without just
compensation. See, U.S. Const., Vth Amend., XIV Amend. See, Pennsylvania
Central Transp. Co. v. New York City, 438 U.S. 104 (1978); see also, Connolly
v. Pension Ben. Guar. Corp., 475 U.S. 211 (2005).

•

Federal Preemption: In addition, the Petition could and would be challenged
on the grounds that it seeks to regulate an activity—the movement of persons
in interstate and foreign commerce—that the federal government has
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preempted. Federal preemption, then, is yet another basis on which the
Petition would be invalidated. The authority of the United States Coast Guard
over cruise is one source of preemption. See, e.g., United States Coast Guard
regulations. 46 C.F.R. §§ 70.01-1, 33 C.F.R. §§ 101.112(b), 105.237. Federal
preemption has also be effected through the statutory and regulatory authority
of the Environmental Protection Agency, the Federal Maritime Commission,
and the Center for Disease Control.
•

No Reasonable Basis: The Purpose portion of the Petition—that is, the
formal justification for the 1,000 passenger ceiling on disembarking cruise ship
passengers—lacks any basis on the following points: 1) the particular adverse
impact that cruise ship passengers have on the Town of Bar Harbor’s public
services, individually or collectively, as opposed to those impacts caused by
persons arriving by any other means of conveyance; 2) the particular adverse
impact that cruise ship passengers have on the “ability of local shops,
restaurants, and other businesses to attract and serve customers; and, 3) the
fact-based source of the 1,000 person ceiling on cruise ship passengers.
The Maine Constitution requires that all legislation be “reasonable.” Me.
Const., art. IV, Pt. 3, § 1. This standard is a substantive check on the validity
of legislation. Lewis v. Webb, 3 Me. 326 (1825). If the Petition cannot cite facts
on which it can reasonably distinguish the purportedly adverse impact of
cruise ship passengers have on public services, individually or collectively,
from those caused by persons arriving in Bar Harbor by other means of
conveyance; if it cannot provide support for its claim that cruise ship
passenger-specific impact on “local shops, restaurants, and, other businesses;
and, if it cannot explain and support its 1,000 cruise passenger ceiling, it fails
Article IV, Part 3, Section 1’s reasonableness requirement and is and must be
declared unconstitutional.

{EP - 04273318 - v2 }-

9-

IXB Handout 2

