Agenda
Bar Harbor Board of Appeals
Tuesday, September 14, 2021 — 4:00 PM — via Zoom
NOTE: Under the Board’s Remote Participation Policy, this meeting will be conducted
fully remotely (via the online video meeting platform Zoom) due to the urgent issue of
the continuing COVID-19 pandemic and the declarations of a public health emergency by
both the US and Maine departments of Health and Human Services.
Members of the public may view the proceeding by watching Spectrum channel 7 (in Bar
Harbor) or by visiting https://www.townhallstreams.com and selecting Bar Harbor from
the dropdown menu. Instructions on how to join the Zoom webinar and to offer comment
during the public hearing portion of the meeting are posted online at:
https://www.barharbormaine.gov/216/Appeals-Board.
In order to assure your full participation in this meeting, please inform Planning
Department staff of any special requirements you might have due to a disability. Please
call 288-3329.
I.
II.

CALL TO ORDER
ADOPTION OF THE AGENDA

III.

EXCUSED ABSENCES

IV.

APPROVAL OF MINUTES
a. August 30, 2021

V.

REGULAR BUSINESS
a. Public Hearing: AB-2021-01 — Administrative Appeal
Applicant: Elizabeth Mills, Trustee of the Collier Family Trust
Project Location: The property is located at 25 West Street Extension, Bar
Harbor, Tax Map 103, Lots 048-000 and 049-000 within the Village
Residential zoning district
Application: The applicant requests that the Board of Appeals hold a
public hearing for an administrative appeal of the Bar Harbor Planning
Board’s August 6, 2021 written decision, pertaining to a Subdivision and
Site Plan for a Planned Unit Development application known as PUD-

2017-02 (a PUD-V) pursuant to §125-103 of the Bar Harbor Land Use
Ordinance. The applicant is challenging the Planning Board’s written
decision of August 6, 2021, and its compliance with §125-67 X. of the Bar
Harbor Land Use Ordinance, and further requests the Board of Appeals to
reverse that decision.
VI.

VII.

OTHER BUSINESS
ADJOURNMENT

Minutes — Bar Harbor Board of Appeals
Monday, August 30, 2021 — 9:00 AM
Council Chambers – Municipal Building – 93 Cottage Street, Bar Harbor
Chairperson Ellen Dohmen, Secretary Robert Webber, Member Anna Durand and Associate
Member Michael Siklosi were present (officeholders listed here were those holding those
positions as of the Board’s most recent previous meeting, which occurred on July 16, 2020).
Member Heather Peterson was unable to attend due to her job and the time of the meeting. As
the fifth appointed seat on the board is currently vacant, Mr. Siklosi (in keeping with past
practice) served as a voting member of the board for this meeting. Board of Appeals Attorney
Daniel Pileggi was present. Assistant Planner Steven Fuller was present for town staff.
I. CALL TO ORDER
Chairperson Dohmen called the meeting to order at 9:01 AM.
II. ADOPTION OF THE AGENDA
Mr. Webber moved to adopt the agenda as presented, which was seconded by Mr. Siklosi.
The motion carried unanimously, 4-0.
III. ELECTION OF OFFICERS
a. Chairperson
b. Vice-chairperson
c. Secretary
Mr. Siklosi nominated a slate of candidates for the above-named offices: Ellen Dohmen as
chairperson, Anna Durand as vice-chairperson and Robert Webber as secretary.
Chairperson Dohmen seconded the motion, which then carried unanimously (4-0).
IV. APPROVAL OF MINUTES
a. July 16, 2020
Chairperson Dohmen began by noting it was the first time the Board had met in 15 years without
Roger Samuel as a member. She thanked him for his service and said it was always a pleasure to
work with him. She noted the Board had two new members, Anna Durand and Heather Peterson.
Chairperson Dohmen said Mr. Samuel had been given a copy of the draft minutes, as he was at
the July 16, 2020 meeting, and had flagged two items which she then shared with the Board. On
page two, in the first line under b. March 10, 2020, there was an “s” at the end of Mr. Samuel’s
name which did not belong there. Additionally, in the “Application” section at the top of page
three there was a question about subject/verb agreement. To resolve the question, Chairperson
Dohmen suggested adding a “to” between “applicant further requests the Board of Appeals” and
“remand the matter to the Planning Board.” No one offered any other corrections to the minutes.
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Mr. Siklosi moved to approve the minutes as corrected, which was seconded by Mr.
Webber. The motion then carried without opposition, 3-0 (Ms. Durand did not vote as she
did not attend the July 16, 2020 meeting since she was not then a member of the Board).
V. REGULAR BUSINESS
a. Remote Participation Policy
i. Public hearing
ii. Consideration of adoption of Remote Participation Policy
The draft version of this policy was posted both online on the Board of Appeals webpage
(https://www.barharbormaine.gov/216/Appeals-Board) and on the bulletin board in the
Municipal Building at 93 Cottage Street prior to the meeting taking place. Notice of the meeting,
and the Board’s consideration of this policy, was posted in both of those same places. It was also
published in the Thursday, August 19, 2021 and Thursday, August 26, 2021 editions of the
Mount Desert Islander newspaper. There were no members of the public in attendance at the
August 30 meeting, and as such, the board proceeded to its consideration of adopting the policy.
Assistant Planner Fuller offered context and a brief background on the policy, which was
prepared by the Maine Municipal Association and made available to municipalities statewide. He
noted the Bar Harbor Town Council had already adopted the policy for itself, and that other town
boards would soon consider doing the same. Attorney Pileggi spoke to the legality of the policy
and said that “this should give the board the flexibility that you need to work during the
pandemic.” He said the policy “adheres to the statutory requirement” outlined in Maine law.
Chairperson Dohmen called for a vote to adopt the policy, which carried unanimously (4-0)
in favor. It was unclear who moved and seconded the adoption, though it was clear from
the context of the meeting and the discussion therein that it was the Board’s intent to do so.
VI. OTHER BUSINESS
None.
VII. ADJOURNMENT
At 9:06 AM, Mr. Siklosi moved to adjourn the meeting, which was seconded by Mr.
Webber. There being no opposition to adjournment, Chairperson Dohmen then declared
the meeting adjourned.
Signed as approved:

Robert Webber, Secretary
Bar Harbor Board of Appeals

Date
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Memorandum
To:

Bar Harbor Board of Appeals

From: Andrew Hamilton, Esq. and Patrick Lyons, Esq., o/b/o BHAPTS, LLC
Date:

September 7, 2021

Re:

BHAPTS, LLC Response to Third Mills Appeal of
Planning Board Approval of PUD-2017-02

Dear Chair Dohmen and Members of the Bar Harbor Board of Appeals:
On behalf of Permittee and Appellee BHAPTS, LLC (“BHAPTS”), we
respectfully submit this memorandum in support of the Planning Board’s Planned
Unit Development – Village (“PUD-V”) approval of BHAPTS’s 25 West Street
Extension Project (“the Project”). For the reasons set forth below, we ask that the
Board of Appeals DENY Ms. Mills’ third appeal of the Project. This is particularly
appropriate given that the Maine Superior Court recently upheld the earlier
Planning Board approval and remanded on a single, narrow issue, which the
Planning Board carefully reviewed based on evidence submitted by the parties.
The single issue before the Board of Appeals is limited and narrow – whether,
on remand, the Planning Board erred in finding the Project has no undue adverse
effect on historic sites in the area. The Planning Board did not err and its decision is
supported by substantial evidence in the record. Indeed, beyond this narrow issue,
the Planning Board, the Board of Appeals, and the Maine Superior Court have all
found the Project complies with all requirements of the Bar Harbor Land Use
Ordinance.
This third appeal by Ms. Mills is her latest attempt to derail a project to
provide much needed workforce housing in Bar Harbor. As Ms. Mill’s arguments
and own statements make clear, her issue is not with the Project itself, but with the
people living in the apartments. But this is not the issue or the standard before the
Board of Appeals, as the following discussion makes clear.
STANDARD OF REVIEW
The Bar Harbor Land Use Ordinance (“LUO”) directs the Board of Appeal
(“BOA”) to review challenges to Planning Board decisions on a purely “appellate”
basis only. LUO § 125-103. When acting in an appellate capacity, the BOA reviews
{EP - 03945220 - v1 }
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the record to determine whether the Planning Board’s decision was “clearly
contrary” to the LUO. LUO § 125-103(D)(1)(l).
Additionally, the BOA must uphold all findings of fact by the Planning Board
that are supported by “substantial evidence” in the record. Id. “Substantial
evidence” exists when “a reasonable mind would rely on that evidence as sufficient
support for a conclusion; the possibility of drawing two inconsistent conclusions
does not render the evidence insubstantial.” Adelman v. Town of Baldwin, 2000 ME
91, ¶ 12, 750 A.2d 577. Moreover, the Planning Board’s characterizations and factfindings as to what meets ordinance standards must be given deference by the BOA.
Bizier v. Town of Turner, 2011 ME 116, ¶ 8, 32 A.3d 1048.
The burden of persuasion for an appeal is on the appellant. Friends of
Lincoln Lakes v. Bd. of Envtl. Prot., 2010 ME 18, ¶ 15, 989 A.2d 1128. Ms. Mills
must demonstrate to the BOA that the Planning Board’s decision is “clearly
contrary” to the LUO and that “no competent evidence” exists in the record to
support the Planning Board’s decision. Adelman, 2000 ME 91, ¶ 12. As is made
clear in this memorandum, Ms. Mills falls far short of her burden.
BACKGROUND AND PROCEDURAL HISTORY
In 1986 (35 years ago), the property at 25 West Street Extension was
developed as 16 multifamily units, consisting of 4 buildings, each containing 4
units. The property was bought by BHAPTS in 2012, and on December 21, 2017,
BHAPTS completed the permit application checklist review with Town Staff for its
PUD-V application to the Planning Board, seeking to remodel the 4 existing
buildings and to build additional buildings for a total of 18 multifamily units to
provide workforce housing.
During meetings in 2018, the proposed plan went through a number of
revisions based of feedback from Town Staff, numerous meetings with the Planning
Board, and input from neighbors, including from Ms. Mills. As a result, the final,
reconfigured site plan reduced vehicle access, clustered buildings, increased open
space, increased buffers, incorporated principles of the Great American
Neighborhood, and made it easier for pedestrians to move about the site, including
a new pedestrian staircase connecting the property to Woodbury Road.
On December 6, 2018, BHAPTS representatives met with Ms. Mills at the
Project site to discuss her concerns. In direct response to those comments, BHAPTS
amended its site plan to remove a building near the Mills property line and instead
made two buildings on West Street into three-story buildings – this was the only
real issue identified by Ms. Mills during the meeting. On February 6, 2019, the
Planning Board approved BHAPTS’s PUD-V application.
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Despite BHAPTS’s good faith efforts to satisfy Ms. Mills’ concerns, she
appealed the Planning Board’s decision to the BOA, which dismissed her appeal on
procedural grounds. That dismissal on procedural grounds was ultimately
overturned by the Maine Superior Court and the merits of the Mills appeal were
heard by the BOA on February 11, 2020. At that meeting, the BOA voted to remand
the Planning Board’s February 6, 2019 decision on three narrow issues: “base
development density, maximum allowable units, and required affordable housing
only.” The BOA upheld the remainder of the Planning Board’s decision.
BHAPTS submitted a revised site plan to the Planning Board on March 12,
2020, for 16 units (compared to 18 units for the previously approved site plan) and a
revised floor plan for one of the buildings, converting it from 4 to 2 units.1 There
were no other changes to the previously approved site plan. On May 8, 2020, the
Planning Board voted unanimously to again approve the Project.
Ms. Mills again filed an appeal of the Planning Board decision to the BOA.
The BOA upheld the Planning Board’s decision, and Ms. Mills again appealed to
Superior Court, making eight separate arguments that the Planning Board erred in
granting BHAPTS its PUD-V approval. Those arguments included: (1) the Project
was not allowed in a residential district; (2) the residents of BHAPTS did not
constitute a “family” under the LUO; (3) the Project did not satisfy buffering
requirements; (4) the Project did not satisfy open space requirements; (5) the Project
did not satisfy set-back requirements; (6) the Project did not provide enough
affordable housing units; (7) the Project did not satisfy affordable housing
preference requirements; and (8) the Planning Board failed to properly consider
impacts on historic sites in the area.
The Superior Court upheld the Planning Board’s approval of the Project on
all but one of Ms. Mills’ claims – the requirement that “[a]ll site plans will
demonstrate that the proposed development will not have an undue adverse effect
on . . . historic sites.” LUO § 125-67(X). In taking issue with this single finding (and
no other) of the Planning Board, the Superior Court noted the following:
The LUO plainly requires the Planning Board to consider undue
adverse effects on adjacent historic sites in the area, but instead the
Planning Board merely found there are no historic sites on the
application parcel itself. The burden on the Planning Board to conduct
its review is not heavy (undue adverse effect), and the substantial
As approved, the existing four buildings on the property (Buildings A through D)
will be renovated and reconfigured from four dwelling units each, to two dwelling units
each, for a total of eight dwelling units. Three new buildings will be constructed on the
property (Buildings E, F & G). Buildings E and F will be two and half stories tall and
contain three dwelling units each, for a total of six dwelling units. Building G will be two
stories tall and have two dwelling units.
1
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evidence standard quite deferential, but the Court will not here imply
findings or embark on an original inquiry the Planning Board failed to
make. Appletree Cottage, 2017 ME 177, ¶ 9, 169 A.2d 396. On the basis
of the record before it, the Court concludes the Planning Board erred
as a matter of law by failing to consider whether the Project will have
an undue adverse effect on historic sites in the area, which includes at
a minimum on the adjacent [Mills] property.
June 7, 2021 Superior Court Order at 20 (emphasis on undue provided by Court).
The Court concluded its Order with the following:
The Court affirms the Planning Board’s February 6, 2019 and May 8,
2020 Decisions on all but one issue—undue adverse effect on historic
sites in the area, including specifically on the adjacent [Mills] property.
The matter is remanded to the Planning Board to make a finding on
that one issue, consistent with this Order. The Planning Board can
determine whether it already has sufficient evidence in the record to
make its determination, or whether to take new evidence on that one
issue.
June 7, 2021 Superior Court Order at 21.
The Planning Board took up the Superior Court’s narrow remand regarding
the issue of undue adverse effect on historic sites. Beyond exhibits already found in
the record that legal counsel for the Town invited the parties to submit and they
did, no new evidence was taken at the hearing, as it was found that there was
sufficient evidence already in the record to make the necessary legal conclusion.
After a hearing on the remand, the Planning Board concluded:
Based on the documents received on July 28, 2021, that include, but
[are] not limited to, the 240-foot distance between the proposed
buildings and the garden, the evidence that shows a two-foot berm and
six-foot fence on top, and the photographs showing the view from the
Mills property looking back at the [BHAPTS] property with leaves off
from evidence from Mr. Moore, and Attachment A Exhibit 9M, and the
evidence in the record, and accepting the work of the professionals who
prepared the documents and evidence, at a meeting on August 4, 2021,
the Board finds that in satisfaction of the requirements of Section 12567 X of the Bar Harbor Land Use Ordinance, the proposed
development – to convert four existing buildings on the site from 16
dwelling units to eight dwelling units, and to add three new buildings
with eight total dwelling units in those, for a total of seven buildings
and 16 dwelling units – will not have an undue adverse effect on
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historic sites in the area, including specifically on the adjacent Trust
[Mills] property.
August 6, 2021 Planning Board Supplemental Decision at 1. For a third time, Ms.
Mills appealed the Planning Board’s decision to the BOA.
ARGUMENT
I.

The Project causes no “undue adverse effect” on historic sites.

The Superior Court noted the burden before the Planning Board to show no
undue adverse effect “is not heavy” – indeed, it is not required that the Project have
no effect whatsoever on historic sites, only that any effect not be unduly adverse.
Webster’s Collegiate Dictionary defines “undue” as “exceeding or violating
propriety or fitness.”2 “Adverse” is defined as “acting against or in a contrary
direction”; “opposed to one’s interests”; “causing harm.” Thus, an “undue adverse
effect” is a harm caused by an act that exceeds or violates what is proper.
Moreover, for an effect to be unduly adverse, there needs to be an actual
physical effect that impacts the historical site or the structures. In her argument to
the BOA, Ms. Mills’ purported “effects” from the Project are those experienced by
individuals in a subjective manner, not effects that diminish or damage the historic
site or structures. As was discussed before the Planning Board, an example of an
undue adverse effect on a historic site is the damage caused to the Trinity Church
in Boston during the construction of the abutting Hancock Tower.3 See Aug 4, 2021
Transcript at 27, 50-51.

“Excessive” – a common synonym of “undue” – is similarly defined as “exceeding
what is usual, proper, necessary, or normal.” “Propriety” is defined as “the quality or state
of being proper or suitable.”
3
In discussing what constitutes an “undue adverse effect” Planning Board Member
Millard Dority stated:
2

Clearly there was an example about the John Hancock building. That for me
is a perfect example of you can’t do something – let’s say that the Mills’
garden was at the border. Then I would say, well, you can’t put a foundation
there because you’re going to undermine, but what, a view? I mean, I agree
with what Mr. Greif said, too. You’re coming into Route 3, it’s a beautiful
view but not the other way. I mean, it’s -- and it’s this -- I don’t know, I just –
I’m confused about being so far away and having -- how could it possibly have
an adverse effect on the garden?
Aug 4, 2021 Transcript at 50-51.
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The Project in no way harms any of the historic sites on Ms. Mill’s property
and is proper under all Bar Harbor land use requirements. Indeed, the Planning
Board, the BOA, and the Superior Court found the Project complies with all
requirements of the LUO.4
The Project seeks to renovate four, long existing multifamily units and to
construct three, new multifamily units in a zoning district that allows for such
housing. The Project has been found to be in full compliance with the LUO. Ms.
Mills argues that despite all this, the Project somehow has an undue adverse effect
on the historic sites on her property. The absurdity of this argument falls of its own
weight. Moreover, it fails to show the Planning Board’s decision is clearly contrary
to the LUO and lacks substantial evidence.
II.

The Planning Board’s finding the Project will not have an undue
adverse effect on historic sites in the area is supported by
“Substantial Evidence.”

Below is a list of evidence that was in the record showing the Project has no
undue adverse effect on historic sites in the area. This evidence is enclosed as
BHAPTS Exhibit 1, which includes Attachments A through L to the
memorandum presented to the Planning Board for the August 4, 2021 remand
hearing.
1. The historic feature of the Mills property is Historic Register listing
#07001152, known as the “Mildred D. McCormick House and Gardens” where
the garden layout and design has been attributed to Beatrix Farrand. The
house and gardens are approximately 240 feet from the property line shared
with BHAPTS. See Attachment A, Exhibit 9M.
2. After its mandated review of the Project, the State Historic Preservation
Office letter encouraged continued discussion with Ms. Mills to minimize
visual impacts and found no other issues of concern with the proposed plan,
The Superior Court’s only issue with the entire Project was that the Planning Board
needed to review potential impacts to historic sites beyond the property boundaries of the
Project, not just regarding impacts to historic sites on the property being developed (which
had been the Planning Board’s long-standing practice and reasonable interpretation of §
125-67(X)). See Aug 4, 2021 Transcript at 50.
This limited and narrow remand is nothing more than a housekeeping requirement
from the Superior Court for the Planning Board, since the Court specifically observed:
“[t]he burden on the Planning Board to conduct its review is not heavy (undue adverse
effect), and the substantial evidence standard quite deferential, [] the Court will not here
imply findings or embark on an original inquiry the Planning Board failed to make.” June
7, 2021 Superior Court Order at 20.
4
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noting “No other properties in the area of potential effect are eligible for
listing in the National Register of Historic Places and there are no
archaeological resources that will be impacted by the proposed undertaking.”
See Attachment B, Exhibit 9V.
3. During an on-site meeting on December 6, 2018, Ms. Mills’ single request of
BHAPTS was to remove the building next to Woodbury Road and near her
property line. BHAPTS obliged, removing the building and reconfiguring the
site plan.5 Compare Attachment C, Exhibit 9.1 (see Building F) with
Attachment D, Exhibit 9.1.2.
4. BHAPTS presented a detailed photo-simulation to the Planning Board of the
view from Ms. Mills’ property, showing both the existing views and views
after the Project is complete. See Attachment E, Photo-Simulation. In
addition, BHAPTS provided a landscaping plan to demonstrate compliance
well beyond the requirements of the LUO regarding buffering and screening
requirements of LUO § 125-67(H). See Attachment F, Exhibit 11.0.b. The
landscaping plan notes the Project will include a 6 foot tall stockade wood
fence and two rows of evergreen plantings running along the Mills property
line. In the Planning Board’s February 6, 2019 decision, under finding 2(h), it
determined “[t]he development will meet the buffering and screening
requirements as shown on Exhibit 11.0.b, dated 01.08.2019.” See
Attachment G, February 6, 2019 Planning Board Decision. That finding was
specifically upheld by the Superior Court.
5. BHAPTS conducted a detailed natural resource inventory of the site and
botanist Jill Weber highlighted in her report that the area for proposed
development was primarily vegetated by invasive plant species. See
Attachment H, Exhibit 9.U.1. BHAPTS noted in testimony before the
Planning Board that the project would protect the gardens by removing most
of those invasive plant species, and that not doing the proposed work for the
project and leaving those plants in place, in fact, presented a threat to the
integrity of the gardens. See Attachment I, Transcript Excerpt 12/5/2018
Planning Board Meeting.
6. BHAPTS provided a photograph of the existing conditions along the property
line where current runoff pattern and amounts have gouged a channel and
undermined trees on the Mills property. See Attachment J, Exhibit 14B.
The record materials provided by Ms. Mills in her Exhibit 2 failed to include pages
5-8 from the transcript of the January 16, 2018 Planning Board meeting. BHAPTS includes
those as BHAPTS Exhibit 2. Starting on page 4 is an explanation of the many efforts
BHAPTS undertook to address Ms. Mills’ concerns regarding the Project, including
removing a proposed building from her property line, addressing stormwater issues, and
updating buffering and landscaping plans.
5
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BHAPTS also noted in testimony before the Planning Board that the
proposed stormwater management and erosion control plan would eliminate
this existing threat to Ms. Mills’ property and grounds. See Attachment K,
Exhibit 17.0.2; Attachment L, Transcript Excerpt 12/5/2018 Planning
Board Meeting.
The Planning Board based its conclusion that the Project will not have an
undue adverse effect on historic sites in the area on all of this evidence, while
specifically pointing to:
the 240-foot distance between the proposed buildings and the garden
[Attachment A, Exhibit 9M], the evidence that shows a two-foot berm
and six-foot fence on top [Attachment F, Exhibit 11.0.b], and the
photographs showing the view from the Mills property looking back at
the property with leaves off from evidence from Mr. Moore
[Attachment E, Photo-Simulation] . . . .
August 6, 2021 Planning Board Supplemental Decision at 1.
The Planning Board’s characterizations and fact-findings as to what meets
ordinance standards must be given deference. Bizier v. Town of Turner, 2011 ME
116, ¶ 8, 32 A.3d 1048. The Planning Board found that (in addition to other
evidence in the record) the distance from the new buildings to the nearest Beatrix
Farrand-designed garden, the buffering and screening provided along the property
line, and a detailed photo-simulation of the view from Ms. Mills’ property all showed
the Project would not have an undue adverse effect on historic sites in the area. Any
one of these pieces of evidence alone is sufficient to support the Planning Board’s
conclusion. See Adelman v. Town of Baldwin, 2000 ME 91, ¶ 12, 750 A.2d 577 (“To
vacate the Planning Board’s findings, [the appellant] must demonstrate that no
competent evidence supports the Planning Board’s conclusions.”) (emphasis added).
Moreover, Ms. Mill’s has not presented any relevant evidence or argument to
show the Project would have an undue adverse effect on any historic sites on her
property, let alone that the Planning Board’s decision was “clearly contrary” to the
LUO and lacked substantial evidence.
Indeed, Ms. Mills relies on a Wikipedia citation as the basis that the entire
Mills property is a historic site,6 not just the gardens and farm house.7 See Mills
“Site” is defined as “the spatial location of an actual or planned structure or set of
structures (such as a building, town, or monuments)”; “a space of ground occupied or to be
occupied by a building.”
7
BHAPTS objects to the submission of the Wikipedia information. Ms. Mills asserts
this information was provided to the Planning Board at some point during its deliberations
on the Project. Even if this Wikipedia information was part of the record, it should have
6
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Exhibit 6. Wikipedia is her sole source of evidence in support of this argument –
Wikipedia itself readily admits “Wikipedia should not be considered a definitive
source in and of itself.” See Wikipedia is not a reliable source,
https://en.wikipedia.org/wiki/Wikipedia:Wikipedia_is_not_a_reliable_source
(last
visited September 2, 2021).
It was the McFarland-designed farm house and Farrand-designed gardens,
not the vegetable garden and orchard area abutting the Project, which Ms. Mills
argued to the Planning Board would be impacted by the Project.8 See generally Mills
Exhibit 2, July 27, 2021 Submission to the Planning Board. Nowhere is the orchard
or vegetable garden area mentioned in Ms. Mill’s filing to the Planning Board – all
her arguments and transcript quotes focused exclusively on the “Historic Farm
House and world-famous Gardens.” Id. Only now does Ms. Mills contend the entire
property is a historic site in asserting the Planning Board erred in focusing on the
distance of the Project to the nearest Farrand-designed garden – some 240-feet
away. The Planning Board was well within its discretion in focusing on the nearest
Farrand-desgined garden and its finding is not clearly contrary to the LUO.
Even if the Planning Board erred and the entire Mills property is a “historic
site” under the LUO, the Planning Board relied on additional, substantial evidence
to support its finding of no undue adverse effect. This includes the evidence showing
a two-foot berm and six-foot fence approved as sufficient buffering between the two
properties (a finding upheld by the Superior Court), Attachment F, Exhibit 11.0.b,
and the photo-simulation. Attachment E, Photo-Simulation. Indeed, the photosimulation was done from the orchard and vegetable garden area looking toward
the Project. Adelman, 2000 ME 91, ¶ 12 (“To vacate the Planning Board’s findings,
[the appellant] must demonstrate that no competent evidence supports the Planning
Board’s conclusions.”) (emphasis added). For additional, substantial evidence, see
also Attachments A-L to BHAPTS filing to the Planning Board, including the fact

been brought to the attention of the Planning Board by Ms. Mills for its consideration at the
August 4, 2021 hearing. It was not. See, generally, Mills Exhibit 2 – July 27, 2021
Submission to the Planning Board with Exhibits; see also August 4, 2021 Transcript.
Because this Wikipedia information was not considered by the Planning Board in making
its decision on August 4, 2021, it should not be considered by the BOA in reviewing the
Planning Board’s decision. See LUO § 125-103(D)(1)(b).
Even if the BOA decides to consider the Wikipedia information – a questionable
source of information at best – for the reasons stated in this memorandum there remains no
basis to overturn the Planning Board’s decision.
8
Wikipedia notes that the portion of Ms. Mill’s property that immediately abuts the
Project – described as a “vegetable garden and orchard, planted with apple trees, some of
antiquity” – was “undesigned”; that is, not designed by Beatrix Farrand. It is therefore a
non-contributing element in the parlance of historic preservation. Again, it is the farm
house and Farrand-designed gardens that contribute to the historic listing.
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that BHAPTS met with Ms. Mills and, at her request, removed a building next to
her property line from the proposed Project.9
What is more, Ms. Mills has not provided any evidence showing the Project
has any negative effects – let alone undue adverse effects – on her property or its
historic sites.10 Ms. Mills now alleges five “adverse effects”: “invasive noise, invasive
lighting, impaired viewshed, littering and trespass.” This argument attempts to
either shoehorn standards addressed elsewhere in the LUO into the historic sites
standard or impose standards that are not relevant or required for PUD-V site plan
approval. Specifically:
•

Noise. This is not an effect that impacts historic buildings or gardens, nor is
it a site plan issue. It is a law enforcement issue handled under the Bar
Harbor Noise Ordinance (Chapter 139). The Planning Board found the Noise
Ordinance was not applicable. See Attachment G, February 6, 2019
Planning Board Decision, Finding 2(aa).

•

Lighting. BHAPTS submitted a lighting plan (Exhibit 21.01, dated January
7, 2018) that showed there would not be any light projected onto Ms. Mills’
property in excess of 0.5 footcandles, which is the LUO standard. The
Planning Board found the Project meets the lighting standards of the LUO
and this finding was left undisturbed by the Superior Court. See
Attachment G, February 6, 2019 Planning Board Decision, Finding 2(z).

•

Viewshed. The Planning Board, Board of Appeals, and Superior Court all
found the Project satisfied buffering and screening requirements. See
Attachment G, February 6, 2019 Planning Board Decision, Finding 2(h). In
finding the Project had no undue adverse effect on the historic sites on Ms.
Mills’ property, the Planning Board specifically cited the evidence that shows
a two-foot berm and six-foot fence on top, Attachment F, Exhibit 11.0.b, and
the photo-simulation showing the view from the Mills property looking back
at the Project. Attachment E, Photo-Simulation.

•

Littering and Trespass. These are not site plan or PUD-V considerations,
nor have they been established to be connected with the residents of the
apartments currently on BHAPTS’s property – they are unsubstantiated
allegations by Ms. Mills and others in the neighborhood who have objected to

Removal of this building also satisfied the State Historic Preservation Office’s nonbinding request that BHAPTS continue discussion with Ms. Mills to minimize visual
impacts. See Attachment B, Exhibit 9V. The SHPO raised no concerns regarding the
Project’s impacts to the abutting Mills property.
10
The current BHAPTS apartments have existed since 1986. The farm house and
Farrand gardens were designated as historic in 2007 with full knowledge the abutting
property contained sixteen multifamily units.
9
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the Project. Litter can easily be attributed to users of the adjacent roads as is
commonly the case in Bar Harbor (and all over MDI). The Planning Board’s
review is only whether the Project – the renovation of four, long existing
multifamily units and construction of three, new multifamily units (while
maintaining the same number of units) – has an undue adverse effect on
historic sites. These arguments focus on unfounded allegations that the
occupants of the apartments are an undesirable element in the neighborhood,
an issue wholly separate from and not applicable to the Planning Board’s
review. Ms. Mills has made is abundantly clear her true issue is with the
people living in the apartments, not the Project.11
Even if this “evidence” presented by Ms. Mills were actually relevant,
applicable, or true, she has failed to show that the Planning Board’s decision is
“clearly contrary” to the LUO. Indeed, Ms. Mills’ “evidence” is more than overtaken
by all of the substantial evidence presented by BHAPTS and considered carefully by
the Planning Board with legal counsel present that the Project has “no undue
adverse effect on historic sites.” See Adelman, 2000 ME 91, ¶ 12 (“Substantial
evidence” exists when “a reasonable mind would rely on that evidence as sufficient
support for a conclusion; the possibility of drawing two inconsistent conclusions
does not render the evidence insubstantial.”).

Appearing in his individual capacity and not on behalf of Ms. Mills, Attorney Greif
described BHAPTS’s tenants to the Planning Board as “coming up from Jamaica and
wherever else.” BHAPTS Exhibit 3.
Regarding BHAPTS’s tenants, Ms. Mills said the following at the December 5, 2018
Planning Board meeting:
11

They feel caged like animals, rats, and slaves and allowed no dignity, and
they let their anger rage late at night. I have seen a toilet thrown out of one
of the Acadia Apartments’ windows and a front door hacked out by very
angry hotel worker men late at night.
…
Acadia Apartments is becoming a big risk to our neighborhood’s health and
safety for our daughters and granddaughters with these people running
around late at night.
…
Our Great American Neighborhood will suffer greatly. Our neighborhood has
exceptional families living there. Some have the best legal minds in Maine,
like the man that just spoke [referring to Attorney Greif], some are highly
politically connected, some are scientists, and there’s a devoted Harvardtrained horticulturist who has given the town of Bar Harbor a famous
historic garden which gives us greater credibility nationwide.
BHAPTS Exhibit 4 (emphasis added).
{EP - 03945220 - v1 }
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III.

The Town Planning Staff’s Proposed Order did not violate FOAA
or any due process rights.

Ms. Mills’ final argument takes aim at the Town Planning Staff’s proposed
supplemental decision provided to the Planning Board. Specifically, Ms. Mills
alleges this action violates the Maine Freedom of Access Act. She also claims the
Planning Board’s deliberation on whether to permit Ms. Mills’ representatives to
provide oral argument requires the BOA to provide a more “exacting analysis” of
the Planning Board’s decision process.
Providing proposed decisions to deliberative boards is common practice – both
from municipal planning staff and from applicants. This claim by Ms. Mills is a red
herring designed to distract the BOA’s focus from the core substantive work of the
Planning Board. Notably, a fact that Ms. Mills omits is that the proposed order
provided by the Planning Staff, Mills Exhibit 8, differs from the Planning Board’s
Final August 6, 2021 Supplemental Decision. With both encouragement from the
Planning Board’s legal counsel and several of the Planning Board members’ own
initiative, the Planning Board included specific references to the record materials
that it relied on in finding the Project has no undue adverse effect of historic sites.
Moreover, after reading the transcript of the August 4, 2021 meeting, it
becomes clear that the Planning Board was working through a number of organic
issues to determine how to conduct the meeting, such as Zoom participants
speaking at an in-person meeting (a common occurrence at municipal board
meetings in 2020 and 2021) and sorting out how best to proceed carefully from the
uncommon procedural posture of addressing an issue on remand from the Maine
Superior Court. The transcript also makes clear the Planning Board consulted with
the Town Attorney and took his advice, deciding to allow for comment from
BHAPTS and Ms. Mills’ agents. This is evidence of nothing more than a Planning
Board carefully addressing a procedural issue before conducting the meeting.
Ms. Mills’ arguments in this regard, as with the rest of her appeal, lack merit
and warrant little consideration from the BOA.
CONCLUSION
Ms. Mills’ arguments fall far short of meeting the Appellant’s burden to show
the Planning Board’s findings are not supported by substantial evidence and its
decision is clearly contrary to the LUO.
BHAPTS respectfully requests the Board of Appeals DENY Ms. Mills’ appeal.
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Town of Bar Harbor, Maine
Planning Board Meeting
January 16, 2018

(Transcribed from Video Streamed Material)
BHAPTS, LLC

EXHIBIT
2

4

1

know if you know anything.

2

MS. CHAMBERLAIN:

3
4
5
6

I've been looking at the plans.

I got the updated plan units last week.
MR. SALVATORE:

We are back, guys.

I'll step up

the mic here -CHAIR ST. GERMAIN:

So that's what's on the table.

7

Do you guys have other questions that you think are in

8

need to be addressed before the applicant?

9

MR. FITZPATRICK:

No, I think Basil's point, let's

10

update what's changed, why, and how it impacts the

11

original application.

12

CHAIR ST. GERMAIN:

13

MR. SALVATORE:

14
15

All right.

Back guys, thank you.

I'll step up

to the -- here and give you a quick synopsis.
We had our meeting on the 5th as you mentioned.

16

Perry and I met with Mrs. Mills and her son and a couple

17

of other folks the next day, and we spent hours walking

18

the site, laying out the buildings.

19

the property, we went onto some of her gardens and

20

looked at the views and looked at the fuchsia and the

21

angles, et cetera.

22

We went all around

We got out of her things that she was really

23

concerned about, and what probably makes this not a

24

minor change was the building footprint here, we

25

eliminated.

It was her No. 1 concern or thing that we

5

1

could address and amend, so we eliminated that building

2

footprint and added it over here to these buildings.

3

The depth, this was the downhill side.

This

4

wasn't as nearly a concern to her as this area here, so

5

we're proposing we just eliminate the building entirely

6

for her, and leaving that undeveloped.

7

We all agreed on the stormwater issue coming

8

through here.

9

than capable of addressing that, which he has in his

That's a major problem, and Perry's more

10

plan, and how it affects, unrelated to this project, but

11

the bigger issue of West Street Extension, the possible

12

sidewalk, the path, and how that would tie in as a

13

neighborhood.

14

It was a very productive meeting.

Nothing else,

15

really.

None of the other aspects of the parts have

16

changed.

I know Mr. Bearor and Mr. Hamilton have, I

17

think, hammered out the documents that we had talked

18

about.

19

footprint remains as it was, and actually the layout got

20

even better.

21

This entrance is walled off.

22

Perry's got the visual things here, the

This is still walled off, this entrance.

The comings and goings to all the buildings and all

23

the people, it's one very small area sheltered,

24

protected, safe, lit, screened, and noise doesn't

25

transfer.

6

1
2

The rest of the neighbors were all okay with the
initial changes that we made.

3
4

That would be the major changes.
questions?

5
6

MR. FITZPATRICK:

How many units are you proposing

now?

7

MR. SALVATORE:

8

MR. MOORE:

9

Are there any

and F.

The number of units hasn't changed.

To be clear, we didn't add Buildings E

We added a floor to Buildings E and F, so those

10

are now two three-story buildings instead of having

11

buildings -- what used to be Building H and Building G,

12

two stories, we took those two floors, put them on top

13

of E and F and made two three stories and one two

14

stories.

15

The number of units has not changed.

MR. SALVATORE:

Thank you.

If I was clear not

16

clear on that, the two units here are now on top of the

17

-- the third story of this building, these two buildings

18

here.

19

MR. MOORE:

If I could just sort of segue into what

20

we did revise for information, if you recall, at the

21

last meeting we were asked about a couple of things.

22

I'll note a couple of things on this.

23

To expand a little bit upon what Eben said about

24

Ms. Mills' concern about this northeast corner was, she

25

is concerned about the character of Woodbury Road

7

1

remaining -- having a rural feel or a woodsy feel, and

2

so her concern was that another building right here next

3

to this one was going to visually impact that.

4

Her sense was this needed to be more park like or

5

open, and so that's what we've done.

6

changes as we go through the rest of these.

7

You'll see the

The other change I made on here -- and I intended

8

to do earlier but didn't -- but the dumpster is now

9

enclosed in a chain-link enclosure with a green vinyl

10

privacy matting, so it's not a prominent visual feature

11

from either the road or the project.

12

So this is the revised proposed site plan.

We were

13

asked at the last meeting to add to this, the proposed

14

and existing lot coverage.

15

existing and one on proposed, they're both on here.

16

Instead of having one on

The other change is on the landscaping.

That area,

17

which formerly used to have the Building G in it is

18

now -- it's called a dry stream.

19

guys have seen these before, but it's basically a swale

20

that has gravel in it, and I'm treating this as sort of

21

a safety valve for the rain garden.

22

it's needed but it will work.

23

That will have some water in there on occasion.

24

also a visual feature that makes it a little more

25

interesting.

I don't know if you

I don't know that

I dropped the elevation.
It's

8

1

I also did change the tree species from red maple

2

to sugar maples.

3

soil type is really dry there, and so I'm a little

4

concerned that red maples might not do as well as sugar

5

maples will do.

6

The reason that I did that is that the

It's still a native species.

That's really the only change to the landscaping --

7

well, no, I'm sorry.

8

Street Extension on these two areas (indicates) which

9

would be visual -- make the buildings visible as you

We did also add fencing along West

10

drove down the street.

11

minute.

12

We'll get to the visuals in a

The other change is on the stormwater plan.

13

Here's -- I've now included and it's in the revised

14

stormwater plan, which is in your packet.

15

added in as a secondary outflow from the rain garden,

16

and that new arrangement eliminates the need for that

17

small yard drain that had the 8-inch pipe in it.

So we

18

no longer need that waiver of standards for that.

The

19

8-inch pipe is gone, so all of the piping now complies

20

with the minimum standards and rules.

21

This has been

The only thing that is still on the table with

22

respect to waiver of standards is shown on the plat.

23

I've marked in the easement for the stormwater for the

24

Town.

25

feet, and that's from the building face to the property

The width of it now, it's at a minimum of 12
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Memorandum
To:

Bar Harbor Planning Board

From: Andrew Hamilton, Esq. and Patrick Lyons, Esq., o/b/o BHAPTS, LLC
Date:

July 28, 2021

Re:

Remand of Planning Board Approval of PUD-2017-02 re LUO § 12567(X) (Historic Sites)

Dear Chair and Members of the Bar Harbor Planning Board:
On behalf of BHAPTS, LLC (“BHAPTS”), we respectfully submit this written
statement and supporting record materials regarding the limited and narrow
remand from the Maine Superior Court of the Planning Board’s Planned Unit
Development – Village (“PUD-V”) approval of BHAPTS’s 25 West Street Extension
Project (“the Project”).
After three years of opposition by Ms. Mills to the Project, including
appealing the Planning Board’s approvals twice to the Board of Appeals and Maine
Superior Court, the Planning Board’s approvals were upheld by the Honorable
Michael A. Duddy – except on one, narrow issue. Specifically, Judge Duddy found
the Planning Board erred in the language it used in addressing the requirement in
the Bar Harbor Land Use Ordinance (“LUO”) regarding impacts on historic sites.
Judge Duddy’s remand is in essence housekeeping for the Planning Board,
asking it to frame its findings and conclusions on the issue of impacts on historic
sites to be consistent with the precise language of LUO § 125-67(X). For the reasons
stated herein, the Planning Board should find the Project will not have an undue
adverse effect on historic sites in the area.
BACKGROUND AND PROCEDURAL HISTORY
In 1986, almost 35 years ago, the property at 25 West Street Extension was
developed as 16 multifamily units, consisting of 4 buildings, each building
containing 4 units. The property was bought by BHAPTS in 2012, and on December
21, 2017, BHAPTS completed the permit application checklist review with Town
Staff for its PUD-V application to the Planning Board, seeking to remodel the 4
existing buildings and to build additional buildings for a total of 18 multifamily
units to provide workforce housing.
{EP - 03903669 - v1 }
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BHAPTS, LLC

EXHIBIT
1

Over the next year, the proposed plan went through a number of revisions
based of feedback from Town Staff, numerous meetings with the Planning Board,
and input from neighbors. As a result, the final, reconfigured site plan reduced
vehicle access, clustered buildings, increased open space, increased buffers,
incorporated principles of the Great American Neighborhood, and made it easier for
pedestrians to move about the site, including a new pedestrian staircase connecting
the property to Woodbury Road.
On December 6, 2018, BHAPTS representatives met with Ms. Mills at the
Project site to discuss her concerns. As a result, BHAPTS amended its site plan to
remove a building near the Mills property line and instead made two buildings on
West Street three stories. On February 6, 2019, the Planning Board approved
BHAPTS’s PUD-V application.
Ms. Mills appealed the Planning Board’s decision to the Bar Harbor Board of
Appeals (“BOA”), which dismissed her appeal on procedural grounds. That
dismissal was ultimately overturned by the Maine Superior. On February 11, 2020,
the BOA voted to remand the Planning Board’s February 6, 2019 decision on three
narrow issues: “base development density, maximum allowable units, and required
affordable housing only.”
BHAPTS submitted a revised site plan to the Planning Board on March 12,
2020, for 16 units (compared to 18 units for the previously approved site plan) and a
revised floor plan for one of the buildings, converting it from 4 to 2 units.1 There
were no other changes to the previously approved site plan. On May 8, 2020, the
Planning Board voted unanimously to again approve the Project.
Ms. Mills again filed an appeal of the Planning Board decision to the BOA.
The BOA upheld the Planning Board’s decision, and Ms. Mills again appealed to
Superior Court, making eight (8) separate arguments that the Planning Board
erred in granting BHAPTS its PUD-V approval. Those arguments included: (1) the
project was not allowed in a residential district; (2) the residents of BHAPTS did not
constitute a “family” under the LUO; (3) the project did not satisfy buffering
requirements; (4) the project did not satisfy open space requirements; (5) the project
did not satisfy set-back requirements; (6) the project did not provide enough
affordable housing units; (7) the project did not satisfy affordable housing
preference requirements; and (8) the Planning Board failed to properly consider
impacts on historic sites in the area.
As approved, the existing four buildings on the property (Buildings A through D)
will be renovated and reconfigured from four dwelling units each, to two dwelling units
each, for a total of eight dwelling units. Three new buildings will be constructed on the
property (Buildings E, F & G). Buildings E and F will be two and half stories tall and
contain three dwelling units each, for a total of six dwelling units. Building G will be two
stories tall and have two dwelling units.
1
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The Superior Court upheld the Planning Board’s approval of BHAPT’s PUDV Project on all but one of Ms. Mills’ claims – the historic sites requirement that
“[a]ll site plans will demonstrate that the proposed development will not have an
undue adverse effect on . . . historic sites.” LUO § 125-67(X). In taking issue with
this one finding of the Planning Board, the Superior Court noted the following:
The LUO plainly requires the Planning Board to consider undue
adverse effects on adjacent historic sites in the area, but instead the
Planning Board merely found there are no historic sites on the
application parcel itself. The burden on the Planning Board to conduct
its review is not heavy (undue adverse effect), and the substantial
evidence standard quite deferential, but the Court will not here imply
findings or embark on an original inquiry the Planning Board failed to
make. Appletree Cottage, 2017 ME 177, ¶ 9, 169 A.2d 396. On the basis
of the record before it, the Court concludes the Planning Board erred
as a matter of law by failing to consider whether the Project will have
an undue adverse effect on historic sites in the area, which includes at
a minimum on the adjacent [Mills] property.
June 7, 2021 Superior Court Order at 20. The Court concluded its Order with the
following:
The Court affirms the Planning Board’s February 6, 2019 and May 8,
2020 Decisions on all but one issue—undue adverse effect on historic
sites in the area, including specifically on the adjacent [Mills] property.
The matter is remanded to the Planning Board to make a finding on
that one issue, consistent with this Order. The Planning Board can
determine whether it already has sufficient evidence in the record to
make its determination, or whether to take new evidence on that one
issue.
June 7, 2021 Superior Court Order at 21.
STANDARD OF REVIEW
As the Superior Court noted, “[t]he burden on the Planning Board to conduct
its review is not heavy (undue adverse effect), and the substantial evidence
standard quite deferential.”
Substantial evidence exists if there is any competent evidence in the record
upon which a reasonable mind would rely as sufficient support for a conclusion. 21
Seabran, LLC v. Town of Naples, 2017 ME 3, ¶ 10, 153 A.3d 113. A board’s finding
is not unsupported by substantial evidence simply because two inconsistent
{EP - 03903669 - v1 }
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conclusions can be drawn from the evidence. Friends of Lamoine v. Town of
Lamoine, 2020 ME 70, ¶ 21, 234 A.3d 214.
THE RECORD
The burden to show no undue adverse effect “is not heavy” – indeed, it is not
required that the Project have no effect whatsoever on historic sites, only that any
effect not be unduly adverse.
The following is a list of evidence already in the record before the Planning
Board showing BHAPTS’s PUD-V Project has no undue adverse effect on historic
sites in the area. We attach these record materials to this memorandum as
Attachments A through L.
1. The historic feature of the Mills property is Historic Register listing
#07001152, known as the “Mildred D. McCormick House and Gardens” where
the garden layout and design has been attributed to Beatrix Farrand. The
house and gardens are approximately 240’ from the property line shared with
the BHAPTS. See Attachment A, Exhibit 9M.
2. After its mandated review of the project, the State Historic Preservation
Office letter encouraged continued discussion with Ms. Mills to minimize
visual impacts and found no other issues of concern with the proposed plan,
noting “No other properties in the area of potential effect are eligible for
listing in the National Register of Historic Places and there are no
archaeological resources that will be impacted by the proposed undertaking.”
See Attachment B, Exhibit 9V.
3. During an on-site meeting on December 6, 2018, Ms. Mills’ single request of
BHAPTS was to remove the building next to Woodbury Road and near her
property line. BHAPTS obliged, removing the building and reconfiguring the
site plan. Compare Attachment C, Exhibit 9.1 (see Building F) with
Attachment D, Exhibit 9.1.2.
4. BHAPTS presented a detailed photo-simulation to the Planning Board of the
view from Ms. Mills’ property, showing both the existing views and views
after the Project is complete. See Attachment E, Photo-Simulation. In
addition, BHAPTS provided a landscaping plan to demonstrate compliance
with the buffering and screening requirements of LUO § 125-67(H). See
Attachment F, Exhibit 11.0.b. The landscaping plan notes the project will
include a 6’ tall stockade wood fence and two rows of evergreen plantings
running along the Mills property line. In the Planning Board’s February 6,
2019 decision, under finding 2.h., it determined “[t]he development will meet
the buffering and screening requirements as shown on Exhibit 11.0.b, dated
{EP - 03903669 - v1 }

Page - 4 - of 5

01.08.2019.” See Attachment G, February 6, 2019 Planning Board Decision.
That finding was left undisturbed by Justice Duddy’s decision upholding the
Planning Board approval.
5. BHAPTS conducted a detailed natural resource inventory of the site and
botanist Jill Weber highlighted in her report that the area for proposed
development was primarily vegetated by invasive plant species. See
Attachment H, Exhibit 9.U.1. BHAPTS noted in testimony before the
Planning Board that the project would protect the gardens by removing most
of those invasive plant species, and that not doing the proposed work for the
project and leaving those plants in place presented a potential threat to the
integrity of the gardens. See Attachment I, Transcript Excerpt 12/5/2018
Planning Board Meeting.
6. BHAPTS provided a photograph of the existing conditions along the property
line where current runoff pattern and amounts have gouged a channel and
undermined trees on the Mills property. See Attachment J, Exhibit 14B.
BHAPTS also noted in testimony before the Planning Board that the
proposed stormwater management and erosion control plan would eliminate
this existing threat to Ms. Mills’ property and grounds. See Attachment K,
Exhibit 17.0.2; Attachment L, Transcript Excerpt 12/5/2018 Planning
Board Meeting.
Last, BHAPTS notes that neither Ms. Mills nor her representatives provided
submittals in the record documenting specific “undue adverse effect” on any historic
sites in the area. There is therefore ample competent evidence (far above and
beyond “any competent evidence”) to support the Board’s necessary finding on the
“undue adverse effect” standards as to historic sites in the area.
PROPOSED FINDINGS AND CONCLUSIONS OF LAW
Considering the argument and evidence cited above, BHAPTS requests the
Planning Board make the following findings of fact and conclusions of law regarding
the single, narrow issued on remand from the Superior Court:
Based on the documents received and the evidence in the record, and
accepting the work of the professionals who prepared the documents
and evidence, the Board finds that in satisfaction of the requirements
of Section 125-67(X) of the Bar Harbor Land Use Ordinance, the
proposed development will not have an undue adverse effect on historic
sites in the area, including specifically on the adjacent Mills property.
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Town of Bar Harbor, Maine
Planning Board Meeting
December 5, 2018

(Transcribed from Video Streamed Material)
BHAPTS, LLC

EXHIBIT
4

35

1

Pamela, she worked in housekeeping at Walsh's Harborside

2

Hotel.

3

According to her, the seasonal workers are, for the

4

Walsh hotels, are very angry people who go wild every

5

night after their shifts at the Walsh restaurants end.

6

We have found this to be very true as the abutter to

7

Acadia Apartments.

8
9

On her day off she helped me at my home.

When new workers come every season, they are
charged for their room, which they were assured they

10

were sharing with one roommate.

11

find that they are sharing a bed with another person,

12

and there may be many more persons assigned to their

13

rooms.

14

When they arrive, they

They also have to pay for their uniforms.

They

15

feel caged like animals, rats, and slaves and allowed no

16

dignity, and they let their anger rage late at night.

17

have seen a toilet thrown out of one of the Acadia

18

Apartments' windows and a front door hacked out by very

19

angry hotel worker men late at night.

20
21
22

I

These tenants have no incentive to take care of the
Acadia Apartments to protect it.
There are already huge fights every night and

23

drinking and drugs, which the police have to break up,

24

and liquor bottles and needles all over my property.

25

is empty all winter, which is a fire hazard.

It

There is

36

1

not anywhere enough parking for 200.

2

density already there with the 90 workers and residents

3

there at this moment.

4

There's too much

Acadia Apartments is becoming a big risk to our

5

neighborhood's health and safety for our daughters and

6

granddaughters with these people running around late at

7

night.

8
9

This is a big negative impact on our neighborhood.
Our property values are decreasing, and it will get

10

worse if this new proposal is allowed.

11

abomination to squeeze every inch of Acadia Apartments'

12

property to cage these workers with no respect for them

13

and before our neighborhood for the sole purpose of the

14

property owner's financial gain.

15

It's an

Our Great American Neighborhood will suffer

16

greatly.

17

living there.

18

like the man that just spoke, some are highly

19

politically connected, some are scientists, and there's

20

a devoted Harvard-trained horticulturist who has given

21

the town of Bar Harbor a famous historic garden which

22

gives us greater credibility nationwide.

23

Our neighborhood has exceptional families
Some have the best legal minds in Maine,

In conclusion, I hear the planning board has earned

24

a reputation for favoring development and developers.

25

hope the facts that I have presented here will compel

I

37

1

you gentlemen to have a new attitude and which would

2

greatly help our neighborhood to prosper and be safe.

3

I am very frightened for my safety.

The last thing

4

I would want, dear gentlemen, would be to have my blood

5

on your hands.

6
7
8
9
10

Respectfully, Betsy Mills.

CHAIR ST. GERMAIN:
like to speak?

Thank you.

Is there anybody else who would

You're the last one.

MR. CRAFTS:
hear me up there?

Good evening, one and all.

Can you

Good evening, one and all.

My name is Jeffrey Crafts.

I'm a licensed

11

professional engineer in the State of Maine; 5751 is my

12

license number if you want to look me up.

13

I came before this planning board about three

14

months ago.

15

opposing projects.

16

ever opposed in my life, 43 years as a professional

17

engineer.

I won the other one.

18

this one.

But I probably have presented a thousand

19

projects in my life on the pro side and on the

20

development side.

I told you that I'm not accustomed to
This is only the second project I've

We'll see how I do on

21

I am here tonight because I want to be.

22

months ago I told you that I would not oppose this

23

project if it followed the ordinance, so over the last

24

three months I've been studying this project, waiting

25

very patiently as it got brought to completion.

Three

That
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1

to see what it says.

2

MR. GREIF:

3

CHAIR ST. GERMAIN:

4
5

I suggest you do.
Well, your 3 minutes is

starting now.
MR. GREIF:

Thank you.

The declaration of

6

covenants limits -- The affordable housing units shall

7

be occupied by BH APTS employees and their families.

8

it limits occupancy only to Bar Harbor APTS employees.

So

9

I don't know that Bar Harbor Apts actually has any

10

employees, and that vitiates the whole marketing thing,

11

because what is the point of advertising in a

12

publication of general circulation when you're going to

13

offer it only to your employees coming up from Jamaica

14

and wherever else?

15

I would -- I understand that this marketing plan is

16

the one that was approved for the West Street Hotel, but

17

I do not believe that the affordable units and West

18

Street Hotel are currently occupied or are currently

19

marketed.

20

At an absolute minimum, you need to have in the

21

covenants and in the marketing plan a requirement that

22

the applicant provide on an annual basis every lease

23

signed for an affordable unit and the income

24

verification that accompanied that lease so you can

25

verify that the renter meets the qualifications for
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STATE OF MAINE
PORTLAND, ss.
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v.
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BHAPTS, LLC,
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DOCKET NO. BCD-APP-2021-05
)
)
)
)
) ORDER ON RULE 80B APPEAL
)
)
)
)
)

Pending before the Court is the Complaint for Review of Governmental Action pursuant
to M.R. Civ. P. 80B brought by Plaintiff Elizabeth Mills (“Mills”). The Court heard oral argument
on the Complaint on April 29, 2021. Participating in the oral argument was attorney Arthur Greif,
Esq. for Mills, 1 and attorneys P. Andrew Hamilton, Esq. and Patrick Lyons, Esq., for Defendant
BHAPTS, LLC (“BHAPTS”). Attorney Edmond Bearor appeared on behalf of Defendant Town
of Bar Harbor (the “Town”), but apart from noting that the Town’s position is reflected in the
decisions of its Planning Board, attorney Bearor did not participate in oral argument. The Town
did not file a brief in the appeal. As discussed below, the Court affirms the Planning Board on all
but one issue—undue adverse effect on historic sites in the area.
BACKGROUND
BHAPTS owns and operates a 1.54 acre property located at 25 West Street Extension, Bar
Harbor, Maine. In 1986, the property was developed (by a prior owner) as sixteen multifamily
units, consisting of four buildings, each containing four units. The units are used for workforce
Although attorney Greif appears here only on behalf of Mills, he participated in proceedings before the Town on
his own behalf as well.
1

1

housing, by employees performing seasonal employment in the area. Mills is Trustee of the Collier
Family Trust (the “Trust”). The Trust owns property located at 15 Highbrook Rd., Bar Harbor,
Maine. Mills resides during a part of the year at the Trust property. The Trust property abuts the
northeast property line of BHAPTS’s property.
BHAPTS’s property is located in the Town’s Village Residential zoning district. On or
about December 21, 2017, BHAPTS submitted a permit application to the Town for Planned Unit
Development—Village (“PUD-V”) approval of a project on its 25 West Street Extension property
(the “Project”). The application was denominated PUD-2017-02 Planned Unit Development—
Village. The Project proposed to renovate and reconfigure the existing buildings on the property,
and construct new buildings with additional dwelling units. The application went through
extensive Town review and public hearings. As a result, the initial site plan for the project was
revised. By decision dated January 16, 2019 and signed February 6, 2019 (the “February 6, 2019
Decision”), the Town’s Planning Board approved BHAPTS’s permit application.
Mills appealed the Planning Board’s decision to the Town’s Board of Appeals, and then to
Superior Court. The determination was ultimately remanded back to the Planning Board. In
response to issues raised on remand, BHAPTS submitted a further revised site plan in support of
its application. The reconfigured site plan reduces vehicle access, clusters buildings, increases
open space, increases some buffers, incorporates principles of the Great American Neighborhood,
and makes it easier for pedestrians to move about the site. The revised site plan also provides for
a pedestrian staircase connecting the Project to Woodbury Road. Woodbury Road is an unpaved
street commonly used by pedestrians and cyclists. The revised site plan went through further
Planning Board review. By decision dated April 29, 2020 and signed May 8, 2020 (the “May 8,
2020 Decision”), the Planning Board approved BHAPTS’s revised permit application.
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As currently proposed and approved, the existing four buildings on the property (Buildings
A through D) will be renovated and reconfigured from four dwelling units each, to two dwelling
units each, for a total of eight dwelling units. Three new buildings will be constructed on the
property (Buildings E, F & G). Buildings E and F will be two and half stories tall and contain
three dwelling units each, for a total of six dwelling units. Building G will be two stories tall and
have two dwelling units. Buildings F & G will be situated along the property’s northeast property
line. Each of the dwelling units includes a kitchen, bathrooms, living space, and bedrooms. When
completed, the Project will have sixteen total dwelling units (the same number as currently exist,
but reconfigured into seven buildings as described above). Three of the sixteen dwelling units will
be affordable housing units.
STANDARD OF REVIEW
The parties agree that the operative decisions on appeal are the decisions of the Planning
Board signed February 6, 2019 and May 8, 2020. See Stewart v. Town of Sedgwick, 2000 ME 157,
¶ 4, 757 A.2d 773 (where the Board of Appeals acts only in an appellate capacity, the Court reviews
the decision of the Planning Board directly). In general, the decisions of a Planning Board are
reviewed for error of law, abuse of discretion, or findings not supported by substantial evidence in
the record. Aydelott v. City of Portland, 2010 ME 25, ¶ 10, 990 A.2d 1024 (quotation omitted).
Here, Mills argues that the Planning Board made eight errors of law, and that three of its findings
are not supported by substantial evidence. 2 As the party seeking to overturn the Board’s decisions,
Mills bears the burden of persuasion. Friends of Lamoine v. Town of Lamoine, 2020 ME 70, ¶ 20,
234 A.3d 214.

At oral argument BHAPTS announced that it was no longer pursuing any defense that Mills waived certain claims
of error, and asked the Court to substantively decide all eleven arguments (eight of law, three of evidence) raised by
Mills in her appeal. The three evidence-based arguments apply only to the discussions of residents, family, and
pedestrian easements.
2

3

The eight errors of law asserted by Mills all revolve around interpretation of the Land Use
Ordinance of the Town of Bar Harbor, Maine (the “LUO”). The interpretation of a municipal
ordinance is a question of law subject to de novo review. Logan v. City of Biddeford, 2006 ME
102, ¶ 8, 905 A.2d 293. “Although the terms or expressions in an ordinance are to be construed
reasonably with regard to both the objectives sought to be obtained and the general structure of the
ordinance as a whole,” courts must first look first to the plain language of the provisions to be
interpreted. Gensheimer v. Town of Phippsburg, 2005 ME 22, ¶ 22, 868 A.2d 161 (quotations
omitted). If the meaning of the ordinance is clear, the court will look no further than its plain
meaning. 21 Seabran, LLC v. Town of Naples, 2017 ME 3, ¶ 12, 153 A.3d 113. In reviewing the
local agency’s application of an ordinance, the court accords substantial deference to an agency’s
characterizations and fact-findings as to what meets the ordinance’s standards. Fissmer v. Town
of Cape Elizabeth, 2017 ME 195, ¶ 13, 170 A.3d 797.
Substantial evidence exists if there is any competent evidence in the record upon which a
reasonable mind would rely as sufficient support for a conclusion. 21 Seabran, LLC v. Town of
Naples, 2017 ME 3, ¶ 10, 153 A.3d 113. A board’s finding is not unsupported by substantial
evidence simply because two inconsistent conclusions can be drawn from the evidence. Friends
of Lamoine, 2020 ME 70, ¶ 21, 234 A.3d. The fact that the record before the board is inconsistent
also does not mean the board’s decision is unsupported. Duffy v. Town of Berwick, 2013 ME 105,
¶ 22, 82 A.3d 148. However, a court generally will not imply findings nor embark on an original
inquiry. Appletree Cottage, LLC v. Town of Cape Elizabeth, 2017 ME 177, ¶ 9, 169 A.3d 396.
ANALYSIS
Mills’ claims of error and lack of evidence will be taken up in the order as presented by
Mills in her brief. However, it is difficult to follow Mills’ arguments because she does not

4

explicitly tie her arguments to specific findings or conclusions in either of the February 6, 2019 or
May 8, 2020 Decisions. 3 The Planning Board’s decisions are lengthy, especially the February 6,
2019 order, and it is not easily discernable which arguments tie to which findings and conclusions.
The Court has done its best to connect the dots, but the burden was on Mills to clearly and
specifically identify which findings and conclusions she is challenging. To the extent she has failed
to draw the Court’s attention to a specific finding and conclusion, she has waived her appeal of
that finding and conclusion.
1.

This Use is Not Permitted in a Residential District.

Mills seems to be directing her first argument to Section 2(a) of the Findings and
Conclusions of the Planning Board’s February 6, 2019 Decision. That section provides as follows:
The Board finds the use, Multifamily II, is allowed by Planned Use Development
in the Village Residential district per section 125-20 E. of the Bar Harbor Land Use
Ordinance.
Mills claims that the Planning Board erred as a matter of law, and that the Planning Board’s finding
is unsupported by substantial evidence.
Section 125-20 of the LUO creates the Village Residential District, and sets forth various
standards, uses, and other guidance pertaining to the Village Residential District. Subsection 12520(E) sets forth “Uses allowed by planned use development.” The subsection has one entry: “(1)
Multifamily II.” It is not clear what exactly Mills is contesting. Multifamily II is clearly a use
allowed in the Village Residential District. Thus, the Planning Board did not err as a matter of
law in determining that “the use, Multifamily II, is allowed by Planned Use Development in the
Village Residential district per section 125-20 E.”

3

Compounding the difficulty is that BHAPTS’s response brief does not conveniently track Mills’ arguments.

5

To the extent Mills is arguing that the Project doesn’t meet the definition of Multifamily
II, that argument is similarly unavailing. Section 125-109 of the LUO defines “Dwelling,
Multifamily II” as follows:
A building or portion thereof, or multiple buildings, located on a lot or on a
contiguous parcel or area of land, used for residential occupancy for five or more
families living independently of each other and doing their own cooking in the
building in each of five or more separate and independent dwelling units.
The Project easily meets this definition. The Project proposes sixteen dwelling units, spread across
seven buildings, all on one lot. Each of the dwelling units contains a kitchen, bedrooms, living
space, and bathrooms. The Project is obviously residential in nature and will accommodate five
or more families living independently and each capable of doing their own cooking in their unit.
The Planning Board did not err as a matter of law in treating the Project as “Multifamily II.”
Mills objects by arguing the dictionary definitions of residents, residential, domicile,
occupancy, and so forth. Mills’ arguments are baseless, and to the extent they have any merit, the
arguments pertain to compliance (i.e. code enforcement after the dwelling units are constructed
and occupied), not site plan review. The Planning Board interpreted the LUO reasonably by
considering BHAPTS’s proposed dwelling units as residential, regardless of whether some of the
likely occupants will only live in Bar Harbor seasonally (as does Mills herself), are members of
the local workforce, hail from regions outside of the United States, or intend to set down long term
roots in Bar Harbor. Mills’ argument that the Project violates the purpose of the Village
Residential District is also unpersuasive because the Village Residential District encompasses not
only a diversity of living arrangements, but “nonintensive commercial uses” as well. LUO § 12520(A) (June 12, 2018).
Mills also contends the Planning Board’s finding is unsupported by substantial evidence.
To the contrary, the site plans submitted to the Planning Board, including but not limited to the
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detailed drawings showing the interior layout of the dwelling units, provides ample evidence that
the Project satisfies the Multifamily II definition, and that the proposed use is permitted in the
Village Residential District.
2. These Workers Do Not Constitute a Family
The Court interprets Mills’ second argument to also challenge Section 2(a) of the Findings
and Conclusions of the Planning Board’s February 6, 2019 Decision. As set forth above, that
section provides as follows:
The Board finds the use, Multifamily II, is allowed by Planned Use Development
in the Village Residential district per section 125-20 E. of the Bar Harbor Land Use
Ordinance.
Mills claims that the Planning Board erred as a matter of law, and that the Planning Board’s finding
is unsupported by substantial evidence.
It appears Mills is arguing that because she believes the future occupants of the Project’s
dwelling units will not constitute a family as defined in the LUO, the Project does not qualify as
Multifamily II, and thus the use is not allowed in the Village Residential District. Section 125109 of the LUO defines “Family” as follows:
Two or more persons related by blood, marriage, adoption or guardianship, or not
more than five persons not so related, occupying a dwelling unit (including a
vacation rental) and living as a single housekeeping unit, such a group to be
distinguished from a group occupying a boardinghouse, lodging house, club,
fraternity or transient accommodations.
Section 125-109 goes on to define “Transient” as “A person staying at a place that does not
constitute his or her home or usual dwelling unit for less than 30 days.”
Although Mills is fearful about the future composition of the persons who will occupy the
dwelling units, those fears, to the extent they have any merit, pertain to compliance (i.e. code
enforcement after the dwelling units are constructed and occupied), not permitting. The Planning
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Board interpreted the LUO reasonably by finding that BHAPTS’s proposed dwelling units are
designed to accommodate a family as defined by the LUO. The dwelling units have bedrooms,
bathrooms, and living space organized around a kitchen. The interior layout and furnishings of
the dwelling units are suitable for up to five persons living as a single housekeeping unit. Mills
objects on the grounds that the occupants won’t prepare their meals together, and the dwelling
units are more akin to a boardinghouse or youth hostel. However, nothing about the plans
submitted to the Planning Board suggests that is the case. The Planning Board did not err as a
matter of law in its interpretation of “family” as applied to BHAPTS’s Multifamily II Project.
Mills also contends the Planning Board’s finding is unsupported by substantial evidence.
Mills argues, for instance, that there is no evidence in the record that the occupants will be buying
their food together. Such arguments do not merit lengthy response. The site plans submitted to
the Planning Board, including but not limited to the detailed drawings showing the interior layout
of the dwelling units, provides substantial evidence that the Project will accommodate families as
contemplated by the LUO. The Planning Board’s finding is supported by substantial evidence in
the record.
3. Buffering
The Court interprets Mills’ argument on buffering to challenge Section 2(h) of the Findings
and Conclusions of the Planning Board’s February 6, 2019 Decision. That section provides as
follows:
The Board finds that the development will meet the buffering and screening
requirements as shown on exhibit 11.0b dated 01.08.2019.
Mills claims that the Planning Board’s finding runs afoul of Section 125-69(S)(5), and thus erred
as a matter of law. Section 125-69(S)(5) provides as follows:
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The Planning Board may consider the allowance of multifamily dwellings not
otherwise allowed in the underlying district when the construction of multifamily
dwelling structures will result in the creation and/or retention of larger buffers, open
space and recreation areas that might not be possible otherwise in the development,
reduce negative impacts on the environment and will be consistent with the purpose
and intent of this provision.
Mills argues that the Planning Board made an error of law because the increased density of the
Project reduces—rather than increases—the amount of buffer along the property line abutting the
Trust’s property.
The Planning Board applied Section 125-69(S)(5) to the Project as a whole. By clustering
buildings (a design revision suggested by and supported by the Planning Board), the Project
increases overall open space and increases some buffers, even while decreasing other buffers—in
this case the buffer between the Project and the property owned by Mills’ Trust. The fatal flaw in
Mills’ argument is that it focuses only on the buffer that affects her. The language of Section 12569(S)(5) does not require the Planning Board to ensure the buffer between every neighbor is
increased, or even to focus on buffers to the exclusion of open space. Indeed, one of the expressed
purposes of the PUD-V is to encourage the “[c]lustering of dwelling units.” LUO § 12569(s)(1)(a)[1] (June 13, 2006). The Planning Board did not err as a matter of law by applying its
review pursuant to Section 125-69(S)(5) to the Project as a whole, not just to the buffer of interest
to Mills.
4. Open Space Requirement.
The Court interprets Mills’ argument on open space to challenge Section 4(e) of the
Findings and Conclusions of the Planning Board’s February 6, 2019 Decision. That section
provides as follows:
The Board finds that the development meets the open space standard.
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Mills argues the Planning Board erred as a matter of law, because the open space is not being used
to support parks and gardens, and because BHAPTS did not propose open space language for
incorporation into a deed or other recordable instruments.
The LUO’s open space standard provides in relevant part as follows:
(c)
Open Space
[1]
All PUDs with an application parcel greater than five acres shall set
aside by deed or easement an area in square footage at least 20% of the application
parcel as open space.
...
[5]
Restrictive Language. The applicant shall present the Planning
Board with proposed language for incorporation into deeds, recorded plans and
declarations designed to ensure the integrity, protection and maintenance of the
common open space. Such language shall be subject to the approval of the Town
Attorney to be sure it will accomplish its intended purposes. The applicant will
comply with all reasonable requests to the Town to incorporate such language in
appropriate documentation to ensure the purposes of this section will be met.
LUO § 125-69(S)(6)(c) (June 13, 2006). In this case, the application parcel size is considerably
less than five acres. Accordingly, the Planning Board did not require BHAPTS to propose open
space language for recording in a deed or other instrument. Mills claims that based on subsection
[5], however, recordable language is mandatory regardless of parcel size. Mills’ interpretation
finds no support in the text. Based on a plain reading of the open space standard, the language
requirement of subsection [5] is subordinate to the five acre threshold requirement of [1]. As such,
proposed open space language for incorporation into deeds is only required for application parcel
sizes greater than five acres. The Planning Board did not err as a matter of law.
Although it is unclear, Mills seems to nevertheless argue that because the open space is not
being used for public parks and gardens, clustering of the buildings is impermissible. For this
argument, Mills harkens back to the Purpose and Intent section of the PUD-V, LUO Section 12569(S)(1). That section provides that one of the purposes of the PUD-V is to “embody the principles
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of: [1] Clustering of dwelling units to create public parks and gardens.” There are multiple
problems with Mills’ argument.
First, the language on which Mills relies does not even mention open space. Second, the
language highlighted by Mills is hortatory and general, not specific and directive. A specific
requirement to dedicate open space within a private parcel to public parks and gardens was,
understandably, not written into the Permitted Uses section of the LUO, Section 125-69(S)(1)(5),
or the open space standard section of the ordinance, Section 125-69(S)(1)(6). Thus, there is no
specific language in the LUO that says in order for open space to support clustering of dwelling
units within a private parcel subject to a PUD-V application, the open space must be dedicated to
public parks and gardens. Third, it is clear that the PUD-V intent language is addressed to the
Town as a whole. By creating the PUD-V, the Town has created a process to encourage denser
developments, thereby lessening Town-wide sprawl and creating more space throughout the Town
for public parks and gardens. The Planning Board did not err as a matter of law by not requiring
BHAPTS to dedicate the open space on its 1.54 acre private parcel to public parks and gardens.
5. Set-Back Requirements
The Court interprets Mills’ argument on set-back requirements to challenge Section 2(b)
of the Findings and Conclusions of the Planning Board’s February 6, 2019 Decision. That section
provides as follows:
The Board finds that the development will meet the minimum lot standards for the
Village Residential District. As allowed under section 125-69 S. (6)(d)[1], the
Board moved to reduce the distances between buildings as required in section 12567 B.(3) to the distances shown on exhibit 9.1.2 dated January 6, 2019 to allow the
buildings to be clustered to create buffers and open space on the site.
Mills argues the Planning Board erred as a matter of law, because she claims reducing the distance
between buildings can only occur to protect the public health, safety, or welfare, or address
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particular site characteristics, and that creating buffers and open space does not accomplish any of
those purposes.
The basic standard regulating the distance between buildings is set forth in LUO Section
127-67(B)(3). With regard to any application standard, the Planning Board is authorized to modify
the standard “when necessary to protect the public health, safety, or welfare or to address particular
site characteristics.” LUO § 125-64 (May 5, 2003). With specific regard to the PUD-V overlay,
“[t]he standards found in § 125-67 may be considered for modification in instances where the
applicant adequately shows that the proposed application meets the purpose and intent of a PUDV.” LUO § 125-69(S)(6)(d)(3)(e) (June 13, 2006). The purpose and intent of a PUD-V include
clustering, reducing negative impacts to the environment, following guidelines for the Great
American Neighborhood, complementing visual character of the district, encouraging infill,
freedom of design, flexibility and creativity in land development, and undertaking techniques
which foster pedestrian access. LUO § 125-69(S)(1) (June 13, 2006). Reducing the distance
between buildings to create buffers and open space meets all those purposes and intent. The
Planning Board did not err as a matter of law.
6. Affordable Housing.
The Court interprets Mills’ argument on affordable housing to challenge Sections 4 and 5
of the Findings and Conclusions of the Planning Board’s May 8, 2020 Decision. Those sections
provide as follows:
4. Per 125-69 S. (6)(b), the number of base affordable rent units is five. However,
it was determined that the applicant only needs to provide three affordable rents
units as the applicant received credit for two affordable rent units as follows: per
125-69 S. (6)(a)[2][e]-one unit for being pedestrian friendly and per 125-69 S.
(6)[2][h] one unit for the provision of underground utilities.
5. The applicant shall have a total of 13 market rent units and three affordable rent
units.
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Mills argues the Planning Board erred as a matter of law, because she asserts the LUO requires
BHAPTS to provide five affordable dwelling units, not three. 4 Mills also argues that the Planning
Board’s subsidiary finding regarding pedestrian amenities is unsupported by substantial evidence.
The parties agree that the base development density of the Project is eight dwelling units
and that the maximum number of dwelling units is sixteen. The question is how many of those
sixteen units can be market rate units, and how many must be affordable units. Another issue is
how the Planning Board decided the question. BHAPTS points out that the language of Section 4
of the Findings and Conclusions of the Planning Board’s May 8, 2020 Decision is not the same as
the language of the formal motion that was passed by the Planning Board on that date. A transcript
of the formal motion and vote are found in the record at Tab 8, and the applicable language
provides as follows:
And the planning board also finds based on LUO Section 125-69S (6)(b) that the
number of base affordable units shall be 3, and finds that with the applicant
providing 1 additional unit for the provision of underground utilities—that’s a
market unit—1 additional market unit for the provision of amenities as outlined in
125-69S(6)(a)(2)(e) for a total of 13 market units and 3 affordable units.
Tab 8, Town of Bar Harbor, Maine, Planning Board Meeting April 29, 2020 (Excerpt of Meeting),
page 60 of the Excerpt. 5 BHAPTS refers to the difference between the formal motion and the
wording used in Section 4 as a “transcription error,” but no party offers evidence or an explanation
for why Section 4 does not track the formal vote. In this case, the Court looks to the written
transcript of the formal motion and vote as the most accurate description of the Planning Board’s
action and reasoning.

4
The Court notes the irony of Mills’ argument. Mills is arguing that the Planning Board got the affordable unit
calculation wrong—not because she wants more affordable units—but because she wants to defeat the Project,
thereby ensuring there will be no affordable units.
5
Mills did not paginate the Record on Appeal, which makes it difficult to navigate the Record. For convenience,
BHAPTS provided a paginated copy of Tab 8, and the excerpt is found on page 8-45 of the paginated version.
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Mills objects on a variety of grounds, including that the expression of a single member of
a board does not reflect the action of a board as a whole. See Carroll v. Town of Rockport, 2003
ME 135, ¶ 28, 837 A.2d 148. That is true, but not the situation here, where a single member of
the Planning Board made a formal motion that was formally voted on and passed by the Planning
Board as a whole. Further, the written transcript provides a sufficient record of the vote to support
review on appeal. See id. And in the final analysis the difference in wording between the formal
motion and Section 4 is, in effect, harmless. As plainly and consistently reflected in the formal
motion and Section 5 of the Findings and Conclusions of the Planning Board’s May 8, 2020
Decision, there is no ambiguity about the Planning Board’s conclusion: “The applicant shall have
a total of 13 market rent units and three affordable rent units.” The salient question is whether the
Planning Board erred as a matter of law in deciding that “[t]he applicant shall have 13 market rent
units and three affordable rent units."
The LUO provides in relevant part as follows:
An increase in the number of dwelling units above the base development density
shall be considered for the following provisions:
[a] For every additional affordable dwelling unit, an additional market-rate
dwelling unit may be allowed.
...
[e] For projects that propose to construct new pedestrian amenities to connect the
proposed development to other areas, amenities or goods and services, an additional
market-rate dwelling unit may be allowed.
...
[h] For projects that place all public utilities, other than stormwater management
systems, underground on the application parcel, an additional market-rate dwelling
may be allowed.
LUO § 125-69(S)(6)(a)[2] (June 13, 2006). The LUO also provides in pertinent part that “[i]n the
final plan the minimum number of affordable units or lots must be 20% of the base development
density.” § 125-69(S)(6)(b).
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As discussed above, the parties agree that the base development density is eight dwelling
units. “An increase in the number of dwelling units above the base development shall be
considered” based on a number of different options. § 125-69(S)(6)(a)[2]. First, “[f]or every
additional affordable dwelling unit, an additional market-rate dwelling may be allowed.” § 12569(S)(6)(a)[2][a]. This provision provides a one-for-one increase in market rate units for each
affordable unit. Thus, by providing three affordable units, BHAPTS is entitled to three additional
market rate units. That brings the total dwelling units up to fourteen: eleven market rate units, and
three affordable rate units. Next, for projects that propose to construct new pedestrian amenities,
as in this case, “an additional market-rate dwelling may be allowed.” § 125-69(S)(6)(a)[2][e]. That
brings the total up to fifteen: twelve market rate units, and three affordable rate units. And for
projects that place applicable public utilities underground, as does this Project, yet another
“market-rate dwelling unit may be allowed.” § 125-69(S)(6)(a)[2][h]. That brings the final total
up to the maximum sixteen dwelling units: thirteen market rate units, and three affordable units.
Accordingly, a straightforward reading of the LUO’s plain language supports the Planning Board’s
decision to require BHAPTS to provide thirteen market rent dwelling units and three affordable
rent units.
The Planning Board reached the correct conclusion, albeit by starting in a slightly different
manner. Referring to Section 125-69(S)(6)(b), the Planning Board began its analysis by requiring
BHAPTS to provide three affordable rent units. The LUO does not require that the Board to start
its analysis in this fashion, and a better reading of the LUO begins with Section 125-69(S)(6)(a)[2],
as discussed above. However, although Section 125-69(S)(6)(b) establishes a minimum number
of affordable units, it does not prevent the Planning Board from requiring more than the minimum,
as the Planning Board did here. Thereafter, the Planning Board’s analysis tracks the LUO. By
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requiring BHAPTS to provide three affordable rent units, BHAPTS was entitled to three market
based units above the base development density of eight, pursuant to the one-for-one provisions
of Section 125-69(S)(6)(a)[2][a]. That brought the total up to fourteen dwelling units: eleven
market rate, and three affordable. The Planning Board then found that applicable public utilities
will be placed underground, and in reliance on subsection [h] correctly allowed an additional
market-rate dwelling. That brought the totals up to twelve market dwellings, and three affordable
dwellings. The Planning Board also found that the Project constructs new pedestrian amenities, 6
and in reliance on subsection [e] correctly allowed another market-rate dwelling.

That brought

the totals up to the final tally of thirteen market dwellings, and three affordable dwellings. The
Planning Board thus reached the correct outcome and did not err as a matter of law.
Nevertheless, Mills argues for a different interpretation of the LUO. Mills maintains, for
example, that the Planning Board should have required an affordable unit for the eight base
development density units. But that is not what the LUO says or requires. As discussed above,
the LUO provides in pertinent part that “[i]n the final plan the minimum number of affordable
units or lots must be 20% of the base development density.” § 125-69(S)(6)(b). This language
merely sets an overall floor, which the Project easily surpasses with three affordable units, and
thus does not require that BHAPTS add to the tally an affordable unit for the base development
units. Mills also insists that all of the second eight units must follow the one-for-one accounting
set forth in subsection [a], which would require an additional four affordable units. But the LUO
plainly does not require subsection [a] to be applied to all the new units before subsections [e] and
[h] can be applied. In sum, the interpretation Mills urges (to defeat the Project, not to actually
cause additional affordable units to be built) is inconsistent with the plain language of the LUO.

6

Mills’ objection to this finding based on lack of substantial evidence will be addressed below.
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The Planning Board did not err as a matter of law in determining that the Project shall have a total
of thirteen market rent units and three affordable rent units.
Mills also attacks the Board’s finding that the Project will construct new pedestrian
amenities. Mills’ arguments on this point lack any merit and are particularly unpersuasive. The
entire Project was reconceived and revised to be more pedestrian friendly by providing more open
space, less vehicular access, and a pedestrian staircase to Woodbury Road. Woodbury Road is a
dirt road commonly used by pedestrians and cyclists. Mills’ protests that the staircase is not
enough, or that Woodbury Road lacks sidewalks, are all unavailing. The Planning Board’s finding
regarding construction of new pedestrian amenities is amply supported by substantial record
evidence.
7.

Failure to Make Affordable Housing Preferentially Available to Bar

Harbor Residents
The Court interprets Mills’ argument on the affordable housing preference to challenge
Section 5(a) of the Findings and Conclusions of the Planning Board’s February 6, 2019 Decision.
That section provides as follows:
The Board finds that the applicant has demonstrated that the units shall be rented
to qualified moderate-income buyers as defined.
Mills argues the Planning Board erred as a matter of law, although the basis for her legal argument
is unclear. Mills does not claim the Planning Board’s finding lacks substantial evidence in the
record. 7
The LUO provides in relevant part as follows:
Affordable housing units shall be sold or rented to qualified moderate-income
buyers as defined. Preference shall be given first to Town residents and then to
employees of the Town or of a public school in Bar Harbor. A determination of
Even if she did, her evidentiary argument would fail, given the substantial evidence in the record to support the
Planning Board’s determination.

7
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preference shall only be instituted when the number of qualified and interested
buyers exceeds the number of available units. When the number of units available
exceeds the number of qualified and interested buyers, the owner shall advertise in
a newspaper of general circulation that affordable housing is available for sale or
rent.
LUO § 125-69(R)(3)(a) (June 13, 2006).

The LUO also requires applicants to submit an

“affirmative marketing plan” describing their proposed marketing efforts. § 125-69(R)(3)(k).
Here, the Planning Board’s finding tracks the first sentence of Section 125-69(R)(3)(a)
identically. The Planning Board did not in its finding reference the remainder of subsection (a),
but it did not need to. The Planning Board referenced Section 125-69(R) in its introductory
findings regarding the affordable housing preference, and further referenced the various
subsections of Section 125-69(R) in later parts of its findings. It is clear that the Planning Board
understood the requirements of subsection (a), and incorporated all of them “as defined.”
Moreover, contrary to Mills’ assertions, the affirmative marketing plan submitted to the Planning
Board by BHAPTS clearly satisfies the substantive requirements of Section 125-69(R)(3)(a). The
Planning Board did not err as a matter of law in determining that BHAPTS satisfied the LUO’s
affordable housing preference.
8. Affect Upon Adjacent Historic Properties.
The Court interprets Mills’ argument regarding adjacent historic properties to challenge
Section 2(ll) of the Findings and Conclusions of the Planning Board’s February 6, 2019 Decision.
That section provides as follows:
The Board finds that there are no historic and archaeological resources on the
property as shown on exhibit 9V.
Mills argues the Planning Board erred as a matter of law, on the grounds that the LUO requires
the Planning Board to consider historic sites in the area, such as on her adjacent Trust property,
and not just on the application parcel itself. In this, her final argument, Mills finds success.
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The LUO provides in relevant part as follows:
Aesthetic areas and physical and visual access. All site plans will demonstrate that
the proposed development will not have an undue adverse effect on the scenic or
natural beauty of the area, aesthetics, historic sites, rare and irreplaceable natural
areas, or any public rights for physical or visual access to the shoreline. . . . If the
proposed development contains any areas identified in the Comprehensive Plan or
by the Maine Critical Areas Program as rare and irreplaceable natural areas, these
areas shall be included as open space and suitably protected by appropriate
covenants and management plans.
LUO § 125-67(X) (May 3, 1999). Read in context, the clause “of the area” modifies not just scenic
and natural beauty, but other area features such as aesthetics, historic sites, rare and irreplaceable
natural areas, and physical and visual access to the shoreline. It makes no sense, in context, to
interpret Section 125-67(X) as applying only to features found on the 1.54 acre application parcel
itself. While it may be uncertain what constitutes the outer limits of “the area,” that is not an issue
for this case. The Trust property abuts the Project and is therefore well within “the area” the
Planning Board was required to consider. Indeed, the subdivision provisions of Section 12567(X)(2) explicitly reference the “neighborhood surrounding the subdivision,” and while the
subdivision provisions are not at issue here, the neighborhood concept easily encompasses Mills’
Trust property.
BHAPTS does not dispute that the LUO required the Planning Board to consider undue
adverse effects on adjacent historic sites. Rather, BHAPTS argues that the Planning Board did
make the necessary inquiry, and there is substantial evidence in the record to support such an
inquiry. 8 BHAPTS notes that a field botanist mapped the area and found invasive plants near the
Trust’s historic gardens and grounds. BHAPTS maintains those invasive plants constitute a threat

BHAPTS’s reference to a letter from the State Historic Preservation Officer is unavailing, since the letter says
nothing substantive, and would unlikely constitute substantial evidence if Mills were mounting an evidentiary
challenge.

8
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to the historic gardens, and thus construction of the Project would help protect the historic gardens
because the invasive plants would be removed as part of the construction process.
The problem with BHAPTS’s argument is that the Planning Board made no such finding.
Mills challenges the Planning Board’s decision on this issue for an error of law, not lack of
evidence. The LUO plainly requires the Planning Board to consider undue adverse effects on
adjacent historic sites in the area, but instead the Planning Board merely found there are no historic
sites on the application parcel itself. The burden on the Planning Board to conduct its review is
not heavy (undue adverse effect), and the substantial evidence standard quite deferential, but the
Court will not here imply findings or embark on an original inquiry the Planning Board failed to
make. Appletree Cottage, 2017 ME 177, ¶ 9, 169 A.2d 396. On the basis of the record before it,
the Court concludes the Planning Board erred as a matter of law by failing to consider whether the
Project will have an undue adverse effect on historic sites in the area, which includes at a minimum
on the adjacent Trust property.
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CONCLUSION
The Court affirms the Planning Board’s February 6, 2019 and May 8, 2020 Decisions on
all but one issue—undue adverse effect on historic sites in the area, including specifically on the
adjacent Trust property. The matter is remanded to the Planning Board to make a finding on that
one issue, consistent with this Order. The Planning Board can determine whether it already has
sufficient evidence in the record to make its determination, or whether to take new evidence on
that one issue.
SO ORDERED.
The Clerk is requested to enter this Order on the docket for this case by incorporating it by
reference. M.R. Civ. P. 79(a).

Dated:_____________

______________________________
Michael A. Duddy
Judge, Business & Consumer Docket
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